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SIR, 


T HE very honourable rank you 
hold in the law department in this 
country would appear a ſufficient 
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reaſon for offering a legal treatiſe 
to your patronage; I am happy 
that public propriety indulges me in 
thus teſtifying to you my reſpect, 
by inſcribing to you the following 


work. 


Tue reaſon that prompted this 
| undertaking, was, that I conſidered 
it an indiſpenſable duty of every le- 
giſlature to promulge ſuch laws as 
they have formed; for as ignorance 
of the law cannot be ſet up as a 
_ juſtification of a tranſgreſſion, there 


is certainly an unequitable ſeverity 


in puniſhing a man for doing that 
which 


F ws |: 
which he did not know to be ille- 
gal, and many things are illegal 
which are not in themſelves criminal, 
The common mode of publiſhing 
ſtatutes is inadequate to this end; 
they are too voluminous for the peo- 
ple at large, and they remain as a 
dead letter, producing little or no 
effect upon manners or morals. In 
Ireland, multitudes are ſunk in bar- 
barous ignorance ; the juriſpru- 
dence of the country is overloaded 
with laws co-ercing the natural rights 
of individuals, and of the commu- 


nity; and ſome of theſe laws have 


been made in England without the 
know- 


L wi ] 
knowledge of the Triſh. Caligula, 


the Roman emperor, cauſed his laws 


to be written in ſmall characters, and 
hung on high pillars; the people of 
Ireland, for many years, have been 
in the ſame predicament with the 
Romans. Laws have been made to 
bind them by foreign juriſdlictions : 
laws have been multiplied, but they 
have not been either digeſted or 
promulged in ſuch order as to enable 
the people to diſtinguiſh their pri- 
vileges, or to pay proper obedience 
either to the laws, or the magi- 


ſtrate. 


IN 


[ ix ] 
In this Book which I have the 
honour to lay before you, I have at- 
tempted to remove the great national 
inconvenience which ariſes from ig- 
norance of the law, by contracting 
within a ſmall circle, the common 
and ſtatute laws of Ireland, which, 
I truſt, will promote the two great 
purpoſes of facilitating the labour 
of the ſtudent, and ſpreading infor- 


mation among my countrymen. 


Tux generoſity of mind for which 
you are ſo eminently diſtinguiſhed, 
makes me hope you will patronize 
a work written with the beſt intent : 
for my utmoſt ambition is to prove 


myſelf 


* 
myſelf ſerviceable to the public, and 
to demonſtrate, with how much re- 
ſpect, Iam, 
SIR, 
Your moſt obedient, 
and devoted 
humble Servant, 


W. T. Arxts. 


DUBLIN, 
Nov. 15, 1779. 
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INTRODUCTION. 


Wulst moſt of our law writers 
ſtrongly urge the neceſſity for every man to 
underſtand the laws of his own country; 
they confeſs, at the ſame time, that the at- 
tainment of that knowledge is greatly im- 
peded by the many difficulties caſt in the 
way of the ſtudents, by the uſual harſhneſs 
of ſtyle, and a ſpirit of quaintneſs, almoſt 
peculiar to the teachers of that profeſſion, 


THE. mode of treating law ſubjects cauſes 
a reluctance in gentlemen to apply to the 
ſtudy, fince many authors, from whoſe great 
abilities method and perſpicuity might have 
been expected, have rather embarraſſed than 
elucidated, They have indeed opened the 
channel, but they have rendered the water 
unpalatable. Tho' they have pointed out 
the road in which travellers ſhould tread, 
they have not removed the briars, which 
impede their paſſage ; but have diſheartened 


Vor. I. 4 them, 
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them, by ſaying the path is rugged at the 
Y beginning, without giving them any hopes, 
that it would prove more eaſy as they pro- 
ceeded. | 


Lone had the ſtudents of the law labour- 
ed under theſe diſcouragements, when Sir 
William Blackſtone, (on whoſe Commenta- 
ries this work is founded,) nobly dared to 
depart, from the dry embarraſſed. mode of 
writing; warranted by cuſtom, and. ſanc- 
tified by antiquity. He firſt adopted a flu- 
ency of ſtyle, and purity of dition, capable 
of uniting pleaſure with inſtruction, and 
inviting almoſt every man to become ac- 
quainted with the principles of law, which 
he firſt properly methodized,. and united to- 

reaſon. It is true, he has contradicted in 

the houſe of commons, ſome of his written 
aſſertions *: It is true, he has boldly and 
queſtionably maintained that “ The pow- 
* er and juriſdiction of parliament is ſo 
* tranſcendant and abſolute, that it cannot 
* be confined for cauſes or perſons ; it can 
in ſhort do every thing, not naturally im- 
* poſhble, and therefore, ſome have not 


(*) Junius, v. 1. p. 115. | 
&« {crupled 
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* ſcrupled to call it by a figure rather too 
* bold, the omnipotence of parliament. 
« True it is, that what the parliament doth, 
* no authority on earth can undo. Points 
which law critics, acquainted with the con- 
ſtitution of theſe countries, may ſucceſsfully 
controvert ; yet his Commentaries lay a juſt 
claim to the higheſt reſpect, in regard to the 
ſtudent, who ought to be minutely inform- 
ed in theſe particulars; if not, to the pub- 
lic at large, whoſe œconomical principles 
of reading, may prevent them from weigh- 
ing and inveſtigating theſe points. 


Bur if the ſtudy of the law is rendered 
more eaſy to the Engliſh ſtudent, by its be- 
ing thus methodized, yet the difficulties to 
the Iriſh, are very numerous, —Altho” the 
conſtitution of Ireland, when firſt adopted, 
was exactly ſimilar to that of England, and 
the principles and maxims of Iriſh juriſpru- 
dence, coincident with the Engliſh common 
law, yet material differences in both, have 
_ ariſen in proceſs of time, from neceſſity and 
accident, 

A coMPETENT knowledge of theſe dif- 


ferences is efſential to every barriſter ; but it 


(») Black, Com. vol. 1. p. 160. 
a 2 too 
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too frequently happens, that gentlemen ar- 
rive at the bar, founded with an ignorance 
of that differential code, with which they 
| ought to be ſo peculiarly acquainted ; after 
a ſevere application to the ſtudy of the Eng- 
liſh law. This fatal error, highly blame- 
able from its particular circumſtances, and 
unpardonable from its tendency, ſubjects 
the man to the greateſt cenſure who deſtroys 
his own reputation, and wantons with 
the lives and fortunes of his too credulous 
clients, from an ignorance that cannot be 


juſtly pleaded, fince regula eſt, quiddam igno- 
rantiam cuique nocere. 


THe intention of this work, is to obviate 
inconveniences diſhonourable to the pro- 
feſſion, injurious to the clients, and diſgrace- 
ful to the Iriſh courts; and to facilitate the 
neceſſary ſtudies of the Iriſh ſtudent ; and if 
it excites ſome more able lawyer to improve 
on this ſubject, the deſign of it will be com- 
pleat. 


To render more clear the differences be- 


--- tween the Engliſh and Iriſh law, and make 


the cauſes whence they have ariſen more 
apparent, it will be neceſſary to premiſe 
ſome 
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ſome obſervations on the right claimed by 
the . Engliſh legiſlature to bind by Britiſh 
laws the kingdom of Ireland. This ſub- 
jet hath been frequently diſcuſſed, and 
ſuch an almoſt univerſal prepoſſeſſion hath 
prevailed in favour of that right, that who- 
ever ſtands up at this time to ſupport the ne- 
gative principle, will doubtleſs be deemed 
by the ſervile advocates for Iriſh dependance, 
as but an idle reaſoner; he will be told, 
* it is unpardonable to affect ſingularity, 
e and it is folly to oppoſe an invidious 
te power, our ſuperior in ſtrength.” But, 
tho' we ſhould ſubmit to the firſt, and the 
{ſecond is not openly avowed, yet our private 


The moſt ſpirited treatiſe og this ſubject, was written 
in the beginning of the reign of K. William III. by Mr. 
Molyneux; but as ſince that time there have many altera- 
ations and provocations ariſen, which have almoſt changed 
the nature of the claim; a reviſion and further comment, 
may not be improper at this critical zra. This publication 
was burned by order of the houſe of lords in England ; but, 
like the Arabian bird, it roſe with redoubled vigour from 
its own aſhes. So long as the Iriſh poſſeſs judgment to 
admire, and reſolution to protect their rights, its ſenti- 
ments will ever be regarded. The principles of Guati- 
mozin (a ſmall pamphlet lately publiſhed) are well worth 
the attention of the public ; but, tho? it is an admirable 
production, yet it is very ſuperficial on this queſtion. _ 


ſentiments 
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ſentiments cannot be abridged by the one, 
nor can the other prevent them from mili- 
tating againſt a reſtraint repugnant to our 
nature; it is a theſis that may perhaps ex- 
cite the malice of ſome; but he who writes 
in a ſpirit of inveſtigation, not influenced by 
a narrow or illiberal prejudice, will join with 
Cicero, * hoc animo ſemper fui, ut invidiam 
& oirtute partam, gloriam, non invidiam pu- 
cc * tarem . 


Is the ſpirit of theſe reflections, a candid 
diſquiſition of laws paſſed by a legiſlature 
not convened by thoſe very people who are to 
feel their force, will be ſubmitted to the 
public. 


Wurx ſuch an high and important ſub- 
ject as the right of the legiſlature of one 
kingdom to make laws to bind another, is 
diſcuſſed, it ſhould be treated with all poſ- 
ſible delicacy and reſpect. But though this 
enquiry ſhall be made with all the deference 
due to ſuch high authority, yet the animated 
independence and decent freedom, which 


4 See ift Oration againſt Catiline. 


ought 
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ought to influence the language of every 
Iriſhman, ſhall not be forgotten. 


Tris enquiry naturally branches out into 
four diſtin& heads. 


I. Tux cauſe and intention of ſociety. 


II. THAT no legiſlative power, but ſuch 
as is choſen by the people, can /awfully 
make laws to bind them. 


III. That laws made by any other power 
are invalid. And, 


IV. THAT, although Ireland is dependent 
on the crown of Great Britain, it is 
not of right, or in conſequence, on its 
parliament; which can bind Ireland in 
no other manner than it does other 
nations, by prohibiting the importation 
of foreign goods into their country. 


I. In a ſtate of nature man was a free 
agent, capable of diĩrecting his conduct by 
his own will, and unaccountable to all men 
for ſuch conduct, ſo long as he refrained 
from violence to others: he had no laws 
but thoſe of nature, to inhibit him from. 
what he pleaſed to do, and theſe only ex- 


tendeg 
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tended to confine him to the preſervation of 
his own life, and of the lives, liberties and 
properties of his fellow-creatures. 


Tx1s univerſal and indiſcriminate power 
placed every man on an equality, in reſpect 
to his right of acting, but as it admitted of 
no ſuperiority, it forbad an exertion of im- 
partial juſtice, to determine in any conteſt, 
which was the injured party ; and as the 
defire of vengeance is the firſt and almoſt 
only principle inſtilled in the mind of a ſa- 
vage *, force overcame right, and the deci- 
fion depended more on the ſtrength of the 
diſputant, than on the equity of the claim, 
Somewhat fimilar to this, was the ancient 
ſuperſtitious appeal to the Ordeal, and 
corſned Morſel. This equality of power 
became at length productive of anarchy, 
from the degenerate ſtate of men's minds, 
and obliged the virtuous and the weak to 
look forward to ſome ſituation in which 
they might expect to find relief from the 
oppreſſions of the ſtrong and vicious. 


In contemplating theſe misfortunes, and 
perceiving that by mutual aſſiſtance alone 


e Charley, N. Fr. 3. 326. 
| they 


% 


INTRODUCTION. ix 


they might enſure a ſtate of happineſs, they 
fixed their thoughts on a union of perſons, 
who might, by their combined force, be 
able to preſcribe rules, and carry them into 
execution, for the preſervation of the inno- 
cent and the puniſhment of the guilty. - 


SociETY was thus produced, and the 
members thereof gave up each his reſpective 
right of judging for himſelf, into the hands 
of the community. 


IT is evident that as liberty is far the deareſt 
natural right of man, none would give up fo 
- Ineſtimable a bleſſing without a hope of ob- 
taining thereby an equivalent benefit. It is 
therefore neceflary to find out what benefit 
has been received in exchange for our natu- 
ral liberty . This will appear, by conſider- 
ing that, in a ſtate of nature, each individual 
hath the ſame right of juriſdiQtion,-and con- 
ſequently every one hath the ſame power to 
puniſh ; whereas, in a community formed by 
mutual conſent, the right of puniſhing is 
veſted in the body at large, and the delin- 
quent has a certain and impartial judgment. 
The lives, liberties, and eſtates of men, 
which may emphatically bear the name of 


* See note (a) in chap. i. book i. 
property, 
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property, are preſerved to the weak and vir- 
tuous, and thereby the primary laws are pro- 
tected in their fall. Thus the ferocity of na- 
ture gave way to the more perfect ſyſtem of 
political liberty, and each individual purſued 
his avocations with content, under the aſſur- 
ance that the legiſlature choſen by the ſociety, 
of which he became a member, would pro- 
tect him. „ 


Ix purſuance of the order laid down, we 
are now led to conſider, 2d, That no legiſla- 
tive power, but ſuch as is choſen by the peo- 
ple, can /awfully make laws to bind them. 


A SOCIETY thus formed, obtained an in- 
diſputable right of making laws conforma- 
ble to thoſe of nature, and of enforcing their 
execution when made. To them, every 
member of that ſociety is obliged to ſubmit, 
under a commination of the puniſhments 
annexed to his offence, becauſe he volunta- 
rily acquieſced under ſuch reſtraint, The 
obligation is indeed a reſtriction of his natu- 
ral liberty which he ſurrendered as a price 
for the protection of the community. 


IF the community acquire this right of 
legiſlation over its members by its forma- 


tion, 
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a number of individuals moſt likely to an- 
ſwer the end for which they were them- 
ſelves appointed; and under whatever form 
the government is eftabliſhed, there alone 
the right belongs of making and enforcing 
obedience to ſuch laws, as they have enacted 
and promulgated ; and it is highly criminal 
to oppoſe them, fince ſuch oppoſition 
would be reverting to a ſtate of nature, and 
aſſuming the right of judging for ourſelves, 
which would be erecting but to deſtroy. 


Le6G1sLATORS choſen by the conſent of 
the people, whoſe principles, conduct and 
abilities, have been ſcrutinized, are more 
likely to decide for the preſervation of the 
people than any ſingle individual prejudiced 
in his own cauſe. 


Tux legiſlature thus choſen becomes in- 
veſted with the ſupreme power of the ſtate, 
and acts as the collective body; and as the 
conſtituents in their formation, ſought but 
the preſervation of themſelves, ſo the legiſ- 
lature intruſted with this power, cannot ex- 
ceed theſe bounds ; for we were in a ſtate of 
nature our own maſters, until we conſented 

| to 
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to ſociety ; and no man in his reaſon being 
free, would give an abſolute right over that 
freedom, and his life, into the hands of ano- 
ther. Nay he could not give up his whole 
liberty, for then he would be ſubject to the 
arbitrary will of his ſuperior, to act if he 
required againſt the law of nature, which 
being anterior to all ſociety, and compulſive 
on man, cannot be totally given up. A man 
may diſpoſe of what he poſſeſſes, but he 
cannot reſign into the hands of another, 
what he never had. 


Ir then the legiſlature muſt be ſupreme, 
in order to enforce laws on the people, the 
ſecond head is fully proved: and this leads 
alſo to a proof of the third head, That laws 
made by any other power are invalid.” 
This aſſertion is ſtill farther maintained by 
theſe additional conſiderations, 


SEEING that poſitive laws (or thoſe made 
by the members of ſociety, or perſons cho- 
ſen by them) derive their force from the au- 
thority which enacts them, and that no 
one or more of a community can have 
power to make laws without the conſent of 
the whole, whoever in that ſtate ſhall aſſume 
a legiſlative right, is guilty of violating the 

harmony 
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harmony and protection ſought for by its 
members, and therefore becomes a juſt ſub- 
ject for the coercion of th e whole body. 


SOVEREIGNTY being only an acquired 
right, it is manifeſtly an uſurpation of the 
power veſted in the community at large, 
when any one or more of its members exer- 
ciſe any authority which has not been duly 
and formally delegated to them, by thoſe in 
whom it is inherent. Such aſſumption of 
uſurped power can be no longer peaceably 
enjoyed, than whilſt the oppreſſed people 
are unable to reſiſt. All unnatural,” and 
therefore unconſtitutional power, can be ac- 
quired only by violence or ſtratagem ; yet, 
although force may compel, it can never in- 
fure obedience. Man naturally ſhuns a gall- 
ing yoke; but when the burden is not qua- 
lified by his own choice, it becomes intole- 
rable, and he will ſubmit to its load ne 
longer than he is unable to caſt it off. 


War every man was before he united 
in ſociety, ſuch are different ſocieties, none 
of which have a right to exerciſe a power 
over another, ſince none are amenable but 
to the ſociety to which they are united. 
No individual, in. a ſtate of nature, had any 

, pre-eminence 
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pre-eminence over his fellow creatures ; and 
for one ſociety to aſſume a power over the 
people of another, would defeat the end for 
which it was inſtituted; (the preſervation of 
every member's property) which would be- 
come totally inſecure; if it depended on the 
caprice of a legiſlature; to the forming of 


which, no conſent had been 6 
given. 


Ir may ſometimes ON that cruelty 
and injuſtice, may divert the arms of the 
unjuſt and mercileſs, to impoſe laws on a 
neighbouring ſociety ; or, that a legiſlature, 
lawfully choſen, may exceed the truſt dele- 
gated to them; and in theſe caſes it may 
be prudent for the injured to ſubmit for a 
time ; but a brave or generous people will 
ſeize the earlieſt golden, glurious opportuni- 
ty to render themſelves juſtice: The Eng- 
liſh have forcible examples; in the Ameri- 
cans in one caſe; and in the calamities of 
the race of the Stuarts in the other. 


Hayey will be that nation which, yet 
untaught by precept, ſhall have a miniſter 
who by holding theſe examples up to view, 
may ſave her from „ and ruin. "mw 

wil 
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will have candour to ſhew that acquieſcence 
is not /ubmyſion.—That the laſt reſource of 
à brave oppreſſed people, is an appeal to 
heaven: and who will be bold enough to 
ſay to his miſled country in the words of 
Zamti.— 


Tho ruffian pow'r 
May for a while ſuppreſs all ſacred order, 
And trample on the rights of man ;—the ſoul, 


Which gave our legiſlation life and vigour, 
Shall ſtill ſubfiſt—above the tyrant's reach.— 
— The ſpirit of the laws can never die.— 


Tux fourth head of this enquiry is © That, 
altho' Ireland is dependent on the crown, it 
is not of right, or in conſequence, on its par- 
liament; which can bind Ireland in no 
other manner than it does other nations, by 
prohibiting the importation of foreign goods 
into their country. — | 


Brok the reign of Henry II. Ire- 
land- was unqueſtionably independent of 
England. —The kingdom was divided into 
feveral petty ſtates and principalities, and 
the people were ruled by the Brebon law, (ſo 
called from their judges who were ſtiled 

Brehons). 
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Brehons). This law was in many reſpects 
ſtrongly analogous to the Jewiſh code, par- 
ticularly in its puniſhments, which were 
founded on the lex talionis ; and as Moſes and 
the Jews received their learning from the 
Egyptians, it is probable the Brehon law 
had the ſame origin ; particularly as it has 
been proved to a certainty, that Ireland was 
peopled from Phœnicia which joined Pa- 


. leſtine®, 


As the parliament of England hath claim- 
ed a juriſdiction over the kingdom of Ire- 
land, a full inveſtigation of its right to that 
authority, is a duty incumbent on every 
Iriſhman, more eſpecially on thoſe for 
whom this work is calculated, as the eſta- 


bliſhing or reprobating of that right will 


s Major Vallancey, by comparing the Iriſh language 
with a dialogue in the comedy of Plautus, has ſhewn 
that it is the ſame with the pure antient Celtic, ſpoken 
by the Phcenicians ; and the Iriſh muſic appears to have 
the ſame origin, the harp being the favourite inſtrument 
of the old Iriſh, as it was of the Jews, whoſe country 
Joined Phcenicia. —Beſides there are many circumſtances 
which lead to this proof, as that Senus is the name by 
which the Romans knew a river in Ireland, and a city in 


Egypt. 
make 
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make a wide difference in the laws of this 
country : If it be founded in juſtice, the 
Iriſh. ſhould obey without a , murmur, be- 
cauſe laws made by a legiſlature properly in- 
veſted with the power, enforce an obligati- 
on. But if it ſhall prove an uſurped power, 
it may then, become a queſtion drawn from 
the preceding conſiderations; how far the 
Iriſh are warranted to oppoſe it, upon na- 
tural principles: | 


"ENGLAND founds het title on the fol- 
lowing hiſtorical events: Me. Murrogh, 
king of Leinſter, having rendered himſelf 
hateful to his ſubjects, by repeated acts of 
tyranny and oppreſſion, and having been 
defeated by the neighbouring princes, (like 
the wretched James II.) abdicated his 
throne, and fled to Henry II. of England, 
for protection. — Henry was then in France, 
and being unable to ſupply Mc. Murrogh 
with the aſſiſtance required, he granted him 
letters patent, to raiſe forces in all his do- 
tninions.—Richard, earl of Pembroke and 
Chepſtow, (commonly called Strongbow) 
became a volunteer in his ſervice, on condi- 
tion of getting his daughter Eva in marri- 
age, and the kingdom of Leinſter at his de- 

Vo I. I. b ceaſe 
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ceaſe as a portion; and Mc. Murrogh, by the 
aſſiſtance of the Engliſh adventurers, per- 
formed his covenants with Strongbow. 


Tur third year of this invaſion, king 
Henry, being previeuſly armed with the 
bulls of two popes, landed at Waterford, 
and marched to Dublin, where he received 
fealty from the kings of the country and 
their clergy, who adopted the laws of Eng- 
land, and the ordinances of the Engliſh 
church, in full congregation, — 


WHETHER this invaſion of Henry I. 


" hath annihilated the crown of 3 and 


reduced the kingdom to ſuch a ſtate of de- 
pendance, as to render it liable to be bound 
by the Engliſh parliament, is a ſubject 
which was agitated with great warmth, ſo 
early as the reign of Richard III. upon 
the queſtion, Does the ſtaple act bind 
Ireland?“ and again in the Exchequer 
chamber, the firſt year of Henry the VII. 
and the judgment is reported as follows: 
« Huſſey, the chief juſtice, ſaid, that the 
« ſtatutes made in England, ſhall bind 
* thoſe of Ireland, which was nor much 


t gainſaid 
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* gainſaid by the other judges *:” altho' 
ſome of them were of a contrary opinion in 
the preceding term, Huſſey being then 
abſent. At this time the judges held their 
places durante bene placito; and examples 
are not wanting to ſhew the courtly behavi- 
our of the puiſne brethren of at bench, 


to their chief. 


Tux opinion of the judges in the reign of 
Richard III. was unanimous, that the 
authority of the parliament of England can- 
not affect the people of Ireland, within the 
realm thereof, becauſe they have not repre- 
ſentatives in that parliament, The people of 
Scotland were no leſs connected with the 
crown of England, from the union in 
the perſon of James I, than the Iriſh 
were ; yet, even under that monarch, when 
the doctrine of paſſive obedience was uni- 
verſally ſupported by the favourites of the 
court, it was never urged that the Scots 
could be bound by the Engliſh parliament. 
The crown of Ireland is now, and hath 
been, as ſeparate and independent of the par- 
liament of England, as the crown of Scot- 


> Year book, Mich. 1. Henry VII. fol. 3. 


4 Year book, Mich. 2. Rich, III. fol. 11. 
b 2 land 


* 
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land was before the union of the kingdoms 
in the reign of queen Anne; all the recog- 
nition and claim that hath been laid to one, 
hath been made of the other, both by an 
Engliſh ſtatute, 12 C. II. c. 2. and the 13th 
C. II. Seff. 1. c. x. paſſed in Ireland, which 
enact, that to his ſacred majeſty, his heirs 
and ſucceflors, the imperial crown of the 
realms of England, Ireland and Scotland, 
with their dominions and appurtenances, do 
of right appertain ; therefore the parlia- 
ment hath either exerted an uſurped power 
in the one caſe ; or by their ſupineneſs in the 
other, robbed the Engliſh of an extenſive 
country, which they, with great contention, 
obtained by treaty at a futurs period. 


LET us compare the title upon which the 
Engliſh parliament build their claim, to 
bind two millions two hundred thouſand 
people, contrary to their conſent, with the 
principles before laid down : —a title on 
whoſe foundation the moſt ingenious archi- 


tect could not build even a * edi- 
fice. 


Tur royal deſcent in Ireland was not re- 


gularly — the prince was elected by 
i the 
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the people from among the royal family, 
and the heir apparent was often excluded 
from the fovereign power ; bodily ſtrength 
and perſonal bravery, being always preferred 
to proximity of blood, Me. Murrogh was 
| raiſed to the throne, by the ſuffrages of the 
people, and held his ſovereignty in truſt for 
their ſervice.— His ſurrender to Strongbow, 
was a breach of that confidence, which the 
people had repoſed in him; it was an act 
arbitrary and unjuſt, and which no ſubſe- 
Auent conſent could render warrantable. 


ALTHouGH Henry II. accepted a ſur- 
render of part of the kingdom from Strong- 
bow, and exerted regal authority, there is 
no principle of government by which he 
could be deemed a rightful legiſlator, Mr, 
Locke aſſerts, That the legiſlative power 
* cannot transfer the power of making laws 
* to any other hands; for it being but a de- 
t legated power from the people, they who 
« have it cannot paſs it away to others: 
«© The people alone can appoint the form of 
the commonwealth, which is by conſti- 
« tuting the legiſlative, and appointing in 
« whole hands that ſhall be. 


* Government, ch. 12. ſect. 141. book 2. 


IT 
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IT has been urged that the fealty pers 
formed, and oaths taken by the Iriſh princes, 


| were a ſufficient ſurrender to give a legiſla- 
tive authority: But if Mr. Locke's princi- 


ples are admitted, (and I truſt they will nat 
be refuted) ſuch ſurrender was of no avail ; 
it was but a mark of prudence, or of fear, 
Oaths of fealty were not conſidered as bind- 
ing in the caſe of princes: The kings of 
England did homage to the kings of France, 


for their continental territories, and bound 


themſelves in oaths of fealty, infinitely more 
humiliating both in ceremony and words, 
than thoſe uſed by the Iriſh to Henry II. 
yet the hiſtories of both countries are re- 
plete with inſtances of royal perfidy ; of en- 
tering into wars againſt their ſovereigns, and 
of treating citations to the French parlia- 
ment with the utmoſt contempt, - And the 
Iriſh princes were no more competent, to 
make a ſurrender of the crown of Ireland, 
to Henry II. than John was to deliver 
the crown of 9 to the pope. 


- SCARCELY was the uſurpation removed 


by the departure of Henry, than thoſe ſup- 


poſed tributary princes commenced hoſtili- 


ties againſt the Engliſh :—A ſmall dawn of 


light 


wv 
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light has often proved ſufficient to detect 
impoſition,— 


Ir che advocates who contend that Ire- 
land is a ceded country, will not be content- 
ed with ſuch irrefragable doctrine, yet they 
will find it impoſſible to deduce any con- 
cluſion from whence to make Ireland de- 
pendent on the Engliſh parliament. 


THz ſurrender of Strongbow was a grant 
to his ſovereign, who was not rendered in- 
competent by the laws of that country, to 
accept or hold a property independent of 
the ſtate Experience hath taught the Eng- 
liſh, that it is not incompatible with regal 
dignity, — 


SOME writers alledge the adoption of the 
Engliſh laws, as a proof of univerſal ſubmiſ- 
ſion ; but this only argues a preference of the 
Engliſh code, and ſuch preference will be 
admitted. The Romans adopted ſeveral of 
the Grecian laws, in the formation of thoſe 
of the welve tables. The Iriſh in like man- 
ner adopted the laws of England, and abo- 
liſhed the Brehon law. 


LAW 


on 
\j 
=? 
| » 
| 
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Lew is a ſcience, and the Romans and 
the Iriſh improyed their juriſprudence by 
theſe adoptions, as they might have improv- 


xxiv 


ed any other ſcience by a ſimilar method; 


They accepted them from a conviction of 
their utility and ſuperiority over their anti- 
ent code; but it may with as much propri- 
ety be advanced that the ſoil of Ireland, is 
the property of England, becauſe the Iriſh 
have adopted the Engliſh mode of tillage ; 
and that the farmers of England ſhould dic- 
tate to, and bind Ireland by their rules of 
agriculture, as that the parliament of Ireland 
ſhould be co-erced or bound by the Engliſh 
parliament, becauſe they have adopted, the 
Engliſh conſtitution, 


THraT Roman who had dared to main» 
tain that Rome could have been bound by 
the laws of Greece, or who would haye ap- 
pealed from a Roman judgment, to a Gre- 
clan tribunal, as a dernier reſort from hay- 
ing adopted their laws, would have been 

uilty of treaſon againſt the common- 
wealth ; Shall we not judge the ſame of a 


ſimilar offence committed by an Iriſhman ? 


Having thus demonſtrated that neither 
the ſurrender of the Iriſh kings, nor the 
adoption 


4 
jt L 
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adoption of the Engliſh laws, can give the 
Britiſh parliament any right to bind Ire- 
land by any of its acts, let us now examine 
a third plea, ſometimes aſſerted by thoſe 
bold aſſaſſins of our national right, namely, 
that ' Ireland being a conquered country, 
the conquerors have acquired a right to im- 
poſe laws on it; and this, on mature exa- 
mination, will be found to be erroneous in 


fact and precedent. 
As to precedent: 


ABouT the middle of the eleventh cen- 
tury, the Anglo-Saxons were invaded. by 
William of Normandy. The blood of their 
moſt noble families was ſhed in vain con- 
tention on the plain of Haſtings, to preſerve 
their liberties from the bold invader. The 
Norman language and cuſtoms were adopted 
in the Engliſh courts of law, The lands of 
the natives were ſurrendered into William's 
hands, and by him returned, manacled with 
the moſt oppreſſive fetters. The new ſove- 
reign ſtiled himſelf king and baſtard, there- 
by overturning all regard for dignity : he 
| proceeded to harraſs his new ſubjects ; for 
them was rung the dreadful and humiliating 

curfew : 
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curfew ; nay, after ſeven centuries are 
elapſed from that fatal period, the Britiſh 
ſovereign uſes the language of the Norman 
invader, to convey his aſſent to the ſtatute 
Jaws, If theſe are not criterions of con- 
queſt, what are ? What is the derivation of 
the word conqueſt ? Sir William Black- - 
ſtone very fairly proves that word implies, 
he who, by any means of acquiſition, be- 
comes poſſeſſed of a property not his own 
before; and ſays, in that light only, we muſt 
ſtyle William I. a conqueror. 


LET us compare this diſavowed conqueſt 
of England, with the pretended conqueſt of 


Ireland; and the contrariety will ſtrike every _ . 


impartial perſon, In the one caſe, all thoſe 
criterions we have juſt now conſidered ; in 
the other, a peaceable ſurrender of a few ti- 
mid (or may be prudent) princes and eccle- 
fiaſtics, whoſe golden rule is obedience. 


Tux Engliſh plume themſelves upon the 
honor of being the laſt nation which fell 
under the power of the Roman eagle. The 
Iriſh claim no ſuch titular honor ; they are 


1 Black. Com. Vol. ii. p. 48. 242. 
_ fatisfied 
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fatisfied with having not fallen under her 
power, or the power of any other country. 


IT is true, the Iriſh did oppoſe the firſt 
adventurers who embarked in Mc. Murrogh's 
cauſe; and they revolted againſt the fealty 
which was ſworn to Henry. If ſucceſs 
againſt ſuch hoſtilities deſerves the name of 
conqueſt, why are the people of Scotland 
allowed their repreſentatives at this day? 
Why are their courts of juſtice diſtin from 
thoſe of their conquerors ? They received no 
ſuch conditions from the victorious arms of 


Cumberland. 


Ir from a minute inquiry into the right 
of conqueſt between theſe two ſtates, it be- 
came a neceſſary conſequence that an opinion 
muſt be given, jt might be afferted, and 
combated with 3 juſt claim to common 
ſenſe, that England was the conquered coun- 
try. It was certainly an acquiſition to the 
king of Ireland (in the perſon of John) and, 
as ſuch, it comes within the definition of Sir 
William ; and, if an impartial reader will 
carry his idea to a very poſſible circumſtance, 
this reaſoning will not appear ſo wild. 


LET 
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LET it be ſuppoſed that Henry V. had 
concluded, as he began, the conqueſt of 
France; and that then (from a partiality to 
his native country, and a knowledge that the 


. conſtitution of the two kingdoms were ſo 


inimical, that it would require ſuperior abi- 
lities to dire& both governments) he ſhould 
have placed his ſon upon the Engliſh, and 
his brother upon the French throne, and 
that, upon the death of Henry VI. without 
iſſue, the crown of England ſhould devolve 
upon the king of France; can it be ima- 
gined, that in fuch a caſe the ſeat of empire 
would have been at Paris ; and England held 
as a ſecondary kingdom? Yet the genius of the 
people would have preſerved them from de- 
pendance. The inferiority of Ireland, from 
thoſe principles, depended on the adventi- 
tious circumſtance of its not being as exten- 
five a country as France. However the 
novelty of ſuch a doctrine may warrant the 
ſmiles of the multitude, yet let it be re- 
membered, that the 'moſt ſacred and impor- 


tant truth, remain to this day conteſted 
by many nations. 


_"BvT 
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. Bur. the cauſe lands independent of fuck 
afliſtance. Ihe ſubmiſſion to Henry II. was 
by no means ſimilar to the (if you pleaſe) 
acquiſition of William I. how we. have ſeen 
that Henry II. received a ſurrender. from 
Strongbow of part of the tertitories which 
he received as a portion by his wife ; and that 
neither the recognition of Me. Murrogh, 
the ſurrender of Strongbow, nor the accep- 
tance of the Engliſh monarch, had the moſt 
remote claim to the fundamental principle 
requiſite for the appointment of a legiſlator. 
The conſent of the people. was not received. 
We do not read that Strongbow or Henry 
were elected to fill Mc. Murrogh's throne, 


IT may be anſwered, that the oaths of 
fealty taken by the princes and the clergy; 
and the letters patent delivered to him- by 
them, reſigning him the kingdom, and ac- 
knowledging him for their king”, are ſufficient , 
proofs of the conſent of the people; but it 
has been already ſhewn that legiſlators can- 
not reſign a power delegated | to them by the 


m Mentioned by Roger Hovendon, annal. pars poſter. 
f. 301 : and by John Brompton, Hiſtoria Journalenſi, p. 
1070. c 


community. 


xxx INTRODUCTION. 


community. However, it may be admitted, 
and the obedience in future time indulges 
it, that Henry II. was the lawful ſovereign 
but if we even ſuppoſe him the conqueror he 

ſtiled himſelf, the partizans for that opinion 
will not gain much advantage. 


Tux power obtained by conqueſt adds 
little to the prerogative of the conqueror. 
In a ſtate of nature, it was a right unaliena- 
ble, that, every man ſhould be preſerved 
in his life, liberty and property, It was a 
truſt committed by the laws of nature to all 
mankind. It was coeval with our exiſt- 
ence; and Mr. Locke obſerves, © That no 
% human ſanction can be good or valid 


_ 


& againſt it. 

If a man hath no corporal power over 
himſelf to deſtroy himſelf, nor to take away 
the life, liberty, or property of another; any 
name he may aſſume, or any power he may 
obtain, cannot convey that right. Right” 
being, according to a learned ethic writer *, 
% nothing elſe but that which reaſon ap- 
proves. And he goes on; © It is this 


On Government, c. 11. ſect. 135. © Burlemaqui, 
c. 9. ſect. 4. 


« approbation 
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«« approbation only which reafon gives to 


« him who commands, that is capable of 


« founding his right; and reafon will 


hardly dire& an infringement of the-laws of 
God. 


A CONQUEROR is therefore bound to ob- 
ſerve the laws of nature 1n regard to the 
people whom he hath ſubjected : He is to 
protect and not to enſlave. He may over- 
turn one form of government; the people 

alone can eſtabliſh another. | 


Wur ks the conqueror has a juſt claim to 
contend for the diſputed ſovereignty, it is 
reaſonable and allowable that the perſons 
who put themſelves in a ſtate of war againſt 
him, ſhall forfeit their lives or their free- 
dom. This is applicable to the law of na- 
ture, againſt ſuch as attempt to encroach on 


another's property; and the perſons aſſerting 


their right, ſhould be alſo allowed to take from 

the aggreſſors ſo much as will defray the 
expences they have incurred ; if more is 
demanded, he violates the end for which 
ſociety was formed, He benefits himſelf, 
and infringes the rights of the ſubject. 


He 


* 
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Hr can have no claim over the deſcend- 


ants of thoſe he ſubdued: They oonſented 


not to the war. They did not oppoſe tho 
conqueror's right, by which alone his claim 
exiſts: He cannot demand it as a puniſhment 
of their anceſtor, from whom alone a repa- 
ration can be exacted. We cannot diſpoſe 
of what is not our right, and it has been 
already proved, that we have no right over 
others to deſtroy, but to preſerve. Upon 
the ſame prineiple, the properties of ſuch de- 
ſcendants are ſecure. The preſident Mon- 
teſquieu ſays, On punit a la Chine, les peres 

our les fautes de leurs enfans : ceci eft encore 
tire des idtes de eſporiques *, The conſtitution 
of theſe countries may account for ſuch ty- 


ranny. It is true, that in ſome caſes by the 


laws of England, the children are puniſhed 


by the forfeiture of their fathers' eſtates ; - 


but there is a well drawn pi&ure of ſuch a 
ſcene, in the writings of a celebrated fo - 
reigner , who appears to be a compleat 


maſter of the relief, that humanity thould * 
give to Puniſhment. 


p Tom. 6. c. 19. 
Marquis Beccaria, p. 69. 
|  NeiTarr 
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NEe1THER can a conqueror have power 
bver thoſe, to whoſe aſſiſtance he ' owes his 
victory. That would be complicated 
wretchedneſs: To run the hazard of pre- 
ſent death; or, the ſad alternative of fu- 
ture aver | | 


Heks we have ſuppoſed a rightful con- 
queror. lt is obvious that no right can be 
obtained by him, who unjuſtly attempts to 
infringe upon property: The villain who 
uſes irreſiſtible force to deprive a man of 
life, freedom, or eſtate; can gain no proper- 
ty thereby, and he ſubjects his life as a la 
crifice to his temerity, 


' FroM hence it follows, that a rightful 
conqueror can claim no power, except ab- 
ſolutely over the lives or freedom of thoſe 
who oppoſe him; and conditionally over 
their properties, to reimburſe him for his 
expences. 


WHENEVER a compact is entered into be- 
tween the conqueror and the captive, and 
an agteement is made for a limited power 
on the one ſide, and obedience on the 

Vor. I. c bother, 
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other, Mr. Locke ſays *, The ſtate of fla- 


« very ceaſes as long as the compact en- 
« dures.” Henry II. gave up all abſo- 
lute right by law ;—acrepted the oath of 
fealty * ; and entered into an agreement with 
the people of Ireland. Rex Henricus ante- 
quam ex Hibernia rediret, apud Liſmore con- 
cilium congregavit, ubi leges Angliæ ſunt ab 
omnibus gratanter receptæ, et juratoria cau- 
tione preſtita confirmate ', He allo allowed 
them the right of holding parliaments inde- 
pendent of England *.—Thence it appears 
pretty evident, that no notions repugnant 
to the idea of liberty, can be adduced from 
the pretended conqueſt under Henry II. 


From that period there remain repeated 
proofs of the independent ſituation of Ire- 
land, nor can any inſtance be produced, un- 
til of late years, where the parliament of 
England, . claimed a right of bind- 


ing them 


Ix order to prove the laſt head propoſed, 
it will be ſufficient to cite a few acts, 


On government, c. 4. ſet. 24. Geraldus Camb. 
Hib. expug. lib. c. 1. * M. Paris, ad An. 1172, vit. H. II. 

"4 Inſt, c. 1. and * 
whereby 


INTRODUCTION. xxxvy 


whereby the conformity of the juriſpru- 
dence between the two kingdoms, aroſe 
from laws enacted by the parliament of 
Ireland, and not from the power of the 
Engliſh legiſlature, 


Ix the year 1 177» Henty called a parlia- 
ment at Oxford, at which he created his 
younger ſon John, king of Ireland. Here 
then we may obſerve, that the Iriſh had a king 
and a parliament, totally ſeparate from and 
unconnected with England; and had it not 
been for the failure of iſſue, of his elder 
brother Richard, who ſucceeded his father 
to the Engliſh crown, by which John be- 
came heir to that kingdom, at his brother's 
death, we muſt either have had a revolution 
in the government, or- the crowns would 
have been ſeparate at this day; for the law 
of hereditary deſcent prevailed in England, 
and had been adopted under Henry II. in Ire- 
land, whereby the iſſue of John, would 
have been totally excluded from the Engliſh 
throne, as the deſcendants of Richard 
would have been from the Iriſh, 


DuRiNG the life of his father and bro- 
ther, John exerted many acts of ſovereign 
C 2 power, 
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power, and enjoyed all“ prerogative to the 
* eſtate and majeſty of a king imperial ap- 
| * pertaining, and be named, reputed. ahd 
e taken to the kings of the lands of Ire- 
| % land , &c. by granting charters to his- 
ſubjects, by one of which, the city of Dublin 
enjoys many privileges. 


THERE are alſo acts of Henry II. after 
his reſignation of Ireland to John, wherein 
he does not uſe the title of Dominus Hiber- 
niæ, which he uſed. before the ſurrender. 


Upon the acceſſion. of John to the throne 
of England, the ſovereign power of both 
kingdoms veſted in him, in- the ſame man- 
ner that Scotland and England were united. 
in the perſon of king James I.—How far the 
ſame perſon exerted ſeparate ſovereignty and 
diſtinct legiſlation, in the two kingdoms, 
from that æra to the preſent, will appear in 
the ſequel. 


In the year 1210, eleven years after his 
acceſſion to the Engliſh throne, John came 
to Ireland, and fecit guogue ut ibidem con- 
Aruere leges et conſuetudines Anglicanas ponens 
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wicecomites alioſque miniſtros, qui populum 
regni illius juxta leges Anglicanas judicarent *, 


Joux was ſucceeded by his ſon Henry U.. 
who in the year 1216, granted to Ireland 
a Magna Charta, by the advice of his pri- 
vy council of England, and a free grant of 
all the liberties of England, to the people of 
Ireland. —Volumus, quod in fignum fidelitatts 
velræ, tam praclare, tam infignis libertati- 
bus, regno noftro Angliæ, a patre noftro er 
nobis conceſſis, de gratia noftra, et dono in 
regno. noftro H iberniæ gaudeatis vos et veſeri 
heredes in perpetuum. Quas diſtincte in 
ſeriptum reduttas, de communi confilio omnium 
fidelium noftrorum, wobis mittimus ſignatis 
Agillisæ, &c. 


Ix the year 1228, he granted them the 


privileges contained in the great charter of 
John his father -. 


By theſe charters, it is obvious that the 
kingdom of Ireland obtained the right of 
holding parliaments of its own, (which right 
it had eleven years, anterior to the com- 


* M. Paris, p. 220. It ĩs to be ſeen in the red 
bock of the Exchequer, Dublin. Pryn. aſt. 


4 Inſt, c. 76. p. 250. * Ibid. 252. 
| mons 
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mons of England *) and of being governed 
by the common and ſtatute law then enact- 
ed.—It would be contrary to reaſon and 
good ſenſe, to form an opinion that 
grants made with ſuch ſolemnity and ex- 
preſſions of regard, could convey a ſecret 
reſervation not even hinted, that the ſupe- 
riority of England was implied. —The le- 
giſlature of both kingdoms remained in that 
perſuaſion for more than four hundred 
years. -A parliament of this kingdom, 
touched at this day with nothing more per- 
nicious than the memory of their anceſtors, 
might remain of the ſame opinion, 


In the thirteenth year of Edward II. 
the parliament of Ireland confirmed ſome 
ſtatutes made in England, and referred 
others to the conſideration of the next par- 
liament ; and 1oth of Edward IV. enacts, 
that ** the ſtatutes made in England, ſhall 
* not be of force in Ireland, unleſs allowed 
* and publiſhed in parliament here; the 
29th of Henry VI. enacts to the ſame pur- 
poſe. Theſe are not upon our ſtatute 
books; but Sir Richard Bolton ſays in his 


» See Petyt, keeper of the fecords in the tower, on 
that ſubject, p. 71+ 


notes, 
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notes, he ſaw the exemplification of them, 
in the treaſury of Waterford *, 


J 

By the Iriſh ſtatute, 18th Henry VI. 
c. 1. No purveyor, &c. ſhall be within 
bh the land of Ireland, and all ſtatutes made 
in England, in regard thereto, are direct- 
« ed to be of force.” By the Iriſh ſtatute, 
8 Edward IV. c. 1. All ſtatutes made 
« in England, are adjudged by the authori- 
«© ty of their parliaments, to be in full 
force and ſtrength.” By 10 Henry VII. 
c. 22. © All ſtatutes late“ made, within 
e the realm of England, concerning the 
« public weal of the ſame, ſhall be accept- 
« ed and executed within the kingdom of 
Ireland.“ 


By the Engliſh ſtatute, 8 of Henry VII. 
c. 20. ſect. 1. it is enacted, that all aliena- 
tions, &c. by any woman having lands, &c. 
in jointure or in dower, of the inherit- 
ance or purchaſe of her huſband, ſhall 
be void; which was rot of force in Ire- 


© See a marginal note to Sir Richard Bolton's edition 
of Iriſh Stat. to Stat. roth Henry VII. c. 22. 


* 4 Inſt. c. 76. p. 351. meaning all ſtatutes made 
before that time. 
land, 
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land, until enacted there by 10 C. — 
ſeil. 2. e. 8. ſect. 2. 


By the general confirmations above- 
mentioned, and by the particular confirma- 
tions referred to in the following work, 
(of which the laſt recited ſtatute is an 
example) it appears that all the force the 
ſeveral Engliſh ſtatutes received in Ireland, 
proceeded from the authority of the Iriſh 
parliament, 


IT is however aſſerted, that by the lan- 
guage of ſome Iriſh ſtatutes, anterior to the 
laſt general confirmation, under Henry VII, 
and by ſome ſubſequent ſtatutes made in 
England, which affect Ireland, altho' they 
Have not received the ſanction of that par- 
liament, the Iriſh knew it long ago to be 
a queſtion doubted, whether the Engliſh 
might not bind them, and they have alſq_ 
ſubmitted to the co-ercion of their laws. 


Wurm it can be proved that perception 
is conſent, and that removing a doubt, is 
the criterion of ſubjection; then, and then 
only. can any impartial man adopt that opi- 
nion: Beſides we have a moſt concluſive 
proof, that the doubt has been moſt amply 

reſolved, 
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reſolved. The Iriſh ſtatute, 8 of Edward 
IV. c. 1. recites a doubt, whether the 6 
Richard II. c. 6. concerning rape, ought 
to be of force in Ireland, unleſs confirm- 
ed there, as a ſmall alteration had been 
made by that a& to ſtatute 1 Weſt. 2. 
(which had been confirmed by 14 of Ed- 
ward II.) and enacts that the ſaid ſtatute, 
and all others (as above quoted) made in 


England, ſhall be in force in Ireland, from 
the then laſt 6th of March. 


Having thus ſufficiently obviated the 
firſt part of the aſſertion, let us farther ſee 
what validity an Engliſh act not confirmed 
by the Iriſh parliament, was eſteemed to 
have. 


By the Engliſh ſtatute, 24 Henry VIII. 
c. 12. ſect. 5, 6. revived by 1 Eliz. c. 1. it 
is enacted, that in caſe any of the king's 
ſubjects, haye need to purſue and appeal to 
Rome, &c. they may have their appeals 
within the realm, &c. And ſo to all other 
archbiſhops in other the king's domini- 
ons; yet, notwithſtanding the general te- 
nor of this act, it was thought expedient 
to paſs a law in Ircland to that effect, 28 
Henry VIII. c. 6. ſect. 1. 

By 
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By 21 Henry VIII, c. 13. The manner 
and power of the archbiſhop of Canterbury 
to grant diſpenſations, is directed to extend 
not only to the realm of England, but to all 
the king's dominions ; however, its force 
depends on an Iriſh ſtatute, 28 Henry VIII. 
c. 19. ſect. 1. revived by 2 Eliz. c. 1. 
with ſpecial proviſion that it ſhall not be 
prejudicial to any archbiſhop, &c. of this 
land. Here is a ſpecial act, wherein Ireland 
might be naturally ſuppoſed to be in con- 
templation, confirmed and altered, and that 
too under the reigns of two monarchs, as 
jealous of their prerogative as any the an- 
nals of Engliſh hiſtory can produce. 


THe 26 of Henry VIII. c. 8. ſect. 1. of 
firſt fruits, includes by expreſs words, ** all 
« his majelty's dominions,” but has its ef- 
fects in Ireland, by 28 Henry VIII. c. 8, 
ſec. 1. paſſed here, 


By 32 Henry VIII. c. 9. maintenance, &c. is 
prohibited under the penalty therein expreſ- 
ſed, and it is thereby enacted to be executed 
in Ireland. It would be totally unneceſſary, 
and beyond the deſign of this Introduction, 
to enquire whether any proſecutions were 

carried 
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carried on in this kingdom, for offences con- 
trary to that ſtatute, If there were not any, 
the ſtatute did never operate ; if there were 
any, the ſpirit of the nation was touched by 
the injuſtice, for it was confirmed by an 
Iriſh ſtatute, 10 Charles I. ſeſ. 3. c. 1 5, ſect. i. 


By an Iriſh Statute, the 33d Henry VIII, 
ſel. 1. c. 1. ſect. 1. the king, his heirs and ſuc- 
ceſſors, ſhall be kings of Ireland, with all the 
prerogatives to the eſtate, and majeſty of a 
king appertaining ; and by an Engliſh ſta- 
tute, 1 Mary, ſtat. 3.c, I. ſect. 3. the kingly 
office is extended to either male or female. 
The chief authority appertaining to the 
crown, 1s to have the whole executive and one 
branch of the legiſlative power veſted in it : 
If the parliament of England afſumes a con- 
current power with the king to interfere in 
the branch of the legiſlative, which belongs 
to him ; his prerogative is diminiſhed and 
divided into many hands. This would be 
to overturn the conſtitution, as inſured to 
us by the charters above-mentioned, and to 
rob us of the privileges to which, as well 


by theſe charters as by natural right, we are 
intitled. 


This act hath its force in Ireland, without the ſanction 
of an Iriſh law; but that will be accounted for hereafter. 


THESE 
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Tres ſtatutes are evident proofs that it 
was neceſſary to confirm all acts made in 
England, however univerſal the words, by 
the parliament of Ireland, where that king- 
dom was to be affected. 


WarirsT both ſpirit and letter of the 
above-cited Iriſh ſtatutes, militate againſt 
the binding power of the Britiſh legiſlature 
over Ireland, it muſt not be denied but there 
exiſt alſo ſome acts where Ireland is particu- 
larly mentioned; and where it might be 
thought, at firſt hight, they were enacted 
with an intent to bind her; but if we ex- 
amine them cloſely, we may find ſome rea- 
ſons to wave that opinion. 


Tux firſt; Statutum Hibernie, 14 Henry 
III. was nothing more than the king's an- 
ſwer to a queſtion propoſed by the then 
Lord Juſtice, reſpecting a point of law; 
and ſo it appears in the collection of the 
Engliſh ſtatutes ; for, contrary to the mode 
in acts of parliament, it is ſigned, ©* tefte me- 
„ iþſo apud Weſtm. 9 Feb. anno regni 14. 


Tue next, wherein Ireland is named, is 
called, Ordinatio pro Statu Hibernie, 17th 
Edward 
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Edward I. It forbids any officer of the 
crown to purchaſe lands in that kingdom. 
The continual violation of this ordinance, 
renders any farther inquiry into its force 
unneceſſary : any authority it could have at 
this day would depend upon the confirma- 
tion, ſtat. 8th of Edw. IV. 


Uron the ſtaple Act, 2 Henry VI. c. 4. 
wherein Ireland is particularly mentioned, 
two queſtions aroſe in the Exchequer cham- 
ber, whether this act bound Ireland, and it is 
thus reported: Ef ibi quoad primam quęſ- 
* fionem dicebant, quod Ter. Hibern. inter ſe 
* habent Parliament. et omni modi Cur. prout 
in Angl. et per idem parliament, faciunt 
* leges, et mutant leges, et non obligantur per 
« flatuta in Anglia, quia non hic habent 
* milites parhamenti-: ſed hoc intelligitur de ter- 
* rs, et rebus in terrisillis tantum efficiends . 
s ſed per ſonæ eorum ſunt ſubjeft. regis. et tan- 
* quam ſubjecti erunt obligati ad aliquam rem 
* extra Terram illam faciend. contra ſtatut. 
« ficut habitantes in Caleſia, Gaſcoignie, 

. ** Guren, &c. dum fuere ſubjetti, et obedientes 
* erunt ſub admiral Angliæ de re fact. 
« ſuper altum mare; et ſimilit. brev. de errore 
* de judicio reddit. in Hibern. in banco re- 
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% ors Bic in Angl.'.” Theſe queſtions were 
again argued before Lord Chief Juſtice Huſ- 
ſey, and his opinion is reported as before- 
mentioned. : 


Tux Engliſh ſtatute, 27 Henry VIII. c. 
20. ſect. 1. concerning tithes, is expreſs in 
regard to Ireland. This act reſpects the 
eccleſiaſtical law, and we know that at that 
ra, when the people of England were 
ſhaking off the pope's ſupremacy, it was 
highly neceſſary to indulge the clergy, by 
giving them every ſecurity that their fancy 
could ſuggeſt, or policy intimate, elſe the 
pulpits might have reſounded with declama- 
tions againſt the reformation: Beſides, it 
was but a temporary act, only to take 
effect until the king, and ſuch perſons as 
he ſhould appoint, did make the eccleſiaſti- 
cal law of the church of England; and ac- 
cordingly we find that by an Iriſh ſtatute, 
33 Henry VIII. fel. 1. c. 12. ſect. 1. the pay- 
ment of tythes is ſecured according to this 


temporary law. 


By the Engliſh ſtatute, (before mention- 
ed) 1 Mary, ſtat. 3. c. 1. ſect. 3. the crown 


f Year book, Mick. 2 Richard III. fol. 12. F 
O0 
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of this kingdom, with all the prerogatives, &c. 
appertaining thereto, ſhall veſt in male 
or female. This, as well: as all other ſta- 
tutes declaratory of the common law of 
England, have force in Ireland by virtue of 
the adoption of that law. By the charters 
granted by Henry II. John and Henry III. 
and by a rule of deſcent that the female thall 
inherit, on failure of male iſſue, it is true 
they are all to ſucceed to equal portions ; 
but the neceſſity of having the throne filled 
by a fingle perſon, obliges the law of deſcent 
to be innovated upon in this particular. 


Tux Engliſh ſtatutes, 3 James I. c. 1. ſect. 
2. and 12 Charles II. c. 30. ſect. 1. direct 
the holidays therein mentioned to be kept 
as faſts in England, Ireland, &c. but they 
are confirmed in the Iriſh parliament, by 
7 William III. c. 14. ſect. 1. 


By the 18th Charles II. c. 2. and 20 
Charles II. c. 7. (made perpetual by 3a 
Charles II. c. 2. 50 cattle ſhall be exported 
from Ireland into England, Wales, or Ber- 
wick upon Tweed, on pain of forfeiture of 
the ſhip, &c. This law cannot bind Ire- 
land ; for every nation hath a right to prohi- 

bit 
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bit the importation of ſuch commodities as 
it chuſes. The preſervation of itſelf may 
fometimes require it; and that was the pur- 
poſe for which ſociety was formed. If we 
conſider the large tracts of uncultivated and 
depopulated countries in. the weſtern and 
ſouthern parts of Ireland, wholly taken up 
in grazing for foreign markets, whilſt thou- 
ſands of our countrymen are obliged to 
come to England for employment in huſ- 
bandry ; and whilſt our quays are crouded 
with veſſels from England and Wales, with 
corn and potatoes for the Iriſh market, I 
think it might eaſily be proved, that the 
people of Ireland would not be loſers by 
ſuch an at: But this is a ſubje& foreign 
to the purpoſe, and muſt be left to a work 
more exactly calculated for it, and to a 
writer more competent to the talk. To 
return. 


By 1 William and Mary, c. 2. every per- 
fon that ſhall profeſs the popiſh religion, &c. 
ſhall be incapable to enjoy the crown 
of England or Ireland. Here we are ſpe- 
cially named. By 12 William III. c. 2. the 
crown of England was ſettled on the prin- 
ceſs Sophia and her heirs, being Proteſtants, 

after 
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after the deceaſe of his Majeſty, &c. But 
when we obſerve that the parliament of 
England hath a right to alter the ſucceſſion 
of the crown; and that by 33 Henry 
VIII. ſeſ. 1. c. 1. ſect. 1. the Iriſh enacted, 
e that the crown of ireland ſhould be ever 
*« united and knit to that of England,” this 
will appear no encroachment on our liberty, 
and beſides, this ſucceſſion was confirmed by 
an Iriſh ſtatute, 2 Anne, c. 5. ſect. 1. 


By 1 William and Mary, ſtat. 2. c. 2. 
ſect. 1. a declaration was made of all the 
rights and liberties of the people of Eng- 
land; and by the 12 and 13 William III. 
theſe rights were again recognized and ſe- 
cured. Theſe acts were only declaratory of 
the common law, and as ſuch alone have 
force in Ireland ; this is evident, for there 
were new clauſes inſerted, that changed the 
common law. By one, the judges were 
appointed quam diu ſe bene geſſerint, but as 
that clauſe was not confirmed by the Iriſh 
parliament, the judges of Ircland hold their 
places (to the diſgrace of independence, 
although their juſtice is rigid) durante bene 
placito. Even the government of England 
did not conceive it otherwiſe, for when a 

Vo. I. N bill 
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bill was introduced into this kingdom a few 
years ſince, to render them equally independ- 
ant, it was rejected there. 


By Engliſh ſtatute, 1 William and Mary, 
c. 9. all acts made in the pretended par- 
liament of Ireland, under king James II. are 
declared void. — This would have been a 
direful precedent of our dependance, it would 
in fact annihilate our legiſlature, for with- 
out ſupremacy it cannot exiſt, as it is well 
obſerved by Sir William Blackſtone, that 
« the parliament is the higheſt and 
«« greateſt court, over which none other can 
« have juriſdiction *.” 


THAT country would be wretched in- 
deed, which is ſubject to two maſters , the 
one having power to command ; the other 
to prevent; this would be a ſoleciſm; ſuch 
misfortune could never have happened at 
a period, when the people were zealouſly 
contending. for liberties, equally the birth- 
right of every ſubject, under a prince who 
was ever foremoſt in promoting the happi- 
neſs and ſecurity of all around him, and 


5 Vol. i. p. 161. b St. Matt. c. 6. v. 24. 
who 
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who declared that he came to aſſert the 
rights and liberties of theſe nations. Mr. 
Locke is of opinion, ** that nobody can de- 
e fire an abſolute power unleſs it be to com- 
* pel by force, to do that which is againſt 
« the right of freedom.” This was not 
the king's intention, as it would be deſtruc- | 
tive of the rights to which the people laid a 
claim, and the prince had conſented : It was 
found therefore neceſſary to abrogate thoſe 
acts of James, by an Iriſh ſtatute paſſed the 
7 of William, fix years ſubſequent to the 
Engliſh act. 


A VERY appolite caſe may be put, that 
will render the neceſſity of a confirmation 
of the ſtatute more apparent. Suppoſe that 
after the Engliſh ſtatute of 1 William and 
Mary, had paſſed to repeal king James's 
acts, a bill of indictment had been preferred 
for an offence committed againſt any of 
theſe acts: How would an honeſt grand 
Jury, mindful of their oaths, have acted ? 
They would certainly have found the bill, 
as they could not have thought the Engliſh . 
act a ſufficient abrogation of laws, paſſed in 


C. 3. ſect. 17. on government. 


d 2 the 
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the Iriſh parliament.— This we may con- 
clude from the conduct of a jury, to which 
a bill of indictment was preferred, (for forg- 
ing a member of parliament's name to a 
letter) and ignored; becauſe, tho' it was an 
offence by the Britiſh law, there was no 
proviſion againſt it by any Iriſh ſtatute. 


By the Engliſh ſtatute, 3 & 4 William 
and Mary, c..2. the Iriſh act, 1 Eliz. c. 1. 
which appointed the oath of ſupremacy is 
repealed, and a new oath. and declaration 
againſt tranſubſtantiation appointed. This 
ſtatute doth moſt effectually ſhew at firſt 
view, a deſign in the Engliſh legiſlature, to 
exert an authority. over Ireland, and the 
Iriſh acquieſced in it; but that was at a 
time, when a dangerous rebellion was car- 
rying on againſt the proteſtants, and when. 
the native Iriſh, unacquainted with the 
maxims or policy of the conſtitution, con- 
- ceived that death alone could tear their ſo- 
vercign from them. The infatuated bigotry 
of the times, rendered it impoſſible to ſtrike- 
at the root of the diſorder in Ireland, where 
the multitude was blinded by enthuſiaſm, 
and it became highly neceſſary, to ſeek for 
aſſiſtance from our ſiſter country: Nothing, 


elſa 
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fe was left to preſerve us; and England 
herſelf has been obliged to exceed her con- 
ſtitution, to preſerve her ſtate. But altho' 
this a& paſſed in England, it may be juſtly 
ſaid that it was with the conſent of the 
Iriſh ; for a great and reſpectable number 
of Iriſh proteſtants, who had been driven to 
England, made ſerious application to the 
Engliſh parliament, for the obtaining of 
the laws that were then made for their 
protection: Nay, that it might ſeem as a 
work of neceſſity only, as ſoon as the religi- 
ous feuds were abated, and the conſtitution 
had regained its ſtrength, the very oaths and 
declaration preſcribed by this act, were le- 
galized in due form by the Iriſh ſtatute of 
the 2 of Anne, c. 6. | 


HisToky fully demonſtrates the danger 
of religious diſputes being ſuffered to in- 
terfere with the management of ſtate : Miſ- 
taken zeal is ever the ground of perſecution ; 
the writ de heretico comburendo, that diſgrace 
to our laws, flouriſhed with equal force un- 
der ſome proteſtant as well as popiſh mo- 
narchs, and its ſuppreſſion was the triumph 
of reaſon over bigotry. Whilſt ſuperſtition 
reigns, human foreſight is but a weak bar- 

rier 
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rier againſt perſecution ; for if men are per- 
ſuaded, that the attainment of immortal 
glory can be ſo cheaply purchaſed, as by 
the deſtruction of a few helpleſs heretics, 
the terror of earthly puniſhment will rather 
ſtimulate the rage, The cultivation of a 
ſpirit of liberal enquiry, is the ſole weapon 
to combat ſuch horrid infatuation, and tole- 
ration affords the beſt means to effect this 
purpoſe. Mr. De Voltaire obſerves, ©* that 
« in all countries where liberty of conſci- 
« ence is allowed, the eſtabliſhed religion 
* will abſorb all others *.“ 


THis principle hath long ſince made its 
way into France, Holland, and other coun- 
tries, and ſeems in this country to be re- 
ferved for our day, that we may behold and 
rejoice in the glorious effects of chriſtian 
charity, over the unchriſtian doctrine of 
perſecution, which is a ſtain to humanity. 


IT is abſolutely neceſſary and reaſonable, 
that in our temporal concerns, there ſhall 
be a criterion of right and wrong, and that 
we ſhall diſpute on that queſtion, becauſe 


* Letter IV. of Quakers, 
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we have a judge to determine: But. an 
argument that cannot produce deciſion, is 
extravagant folly: and ſuch is the caſe in 
polemic diſputes. Is it not enough that 
every man purſues his own method in re- 
ligious concerns, (ſince the greateſt divines 
have differed in. their opinions) and that he 
leaves the determination to that infallible 
judge, who alone can render juſtice ? Tole- 
ration, which infuſes free enquiry, carries on 
its wings the air of truth, and ſeems to bid 
defiance to detection. 


By Engliſh ſtatute, 1 Anne, ſtatute x. 
c. 22. „All perſons educated in, or pro- 
« feſſing the popith religion, and who being 
«© under the age of eighteen years, ſhall omit 
e taking the oaths preſcribed within fix 
«© months after they attain that age, ſhall 
e be rendered incapable of taking by de- 
« ſcent, &c. any of the forfeited eftates in 
« Ireland.” This act only affects the diſpo- 
ſition of ſuch. property as was forfeited by 
rebellion, and as it was carried on againſt 
a lawful ſovereign, who has (as we have 
ſeen before) a right to the lands of the con- 
quered, to reimburſe himſelf and his follow- 
ers, for the loſs they may have ſuſtained ;— 


that 
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that right would be very trifling, if he had 
not a power to diſpoſe of the lands; and 
as the members of the Iriſh parliament were 
moſtly connected by blood or marriage with 
their unfortunate countrymen, it might have 
proved difficult at that time, to have obtain- 
ed a diſpoſition by that legiſlature, even tho' 
it ſhould be neceſſary : The fortunes of ſol- 

diers are —— and will not brook de- 
lay. K 


THEesE are all the ſtatutes affecting Ire- 
land, which paſſed in England, until the 
ſixth of George I. for which cauſes tolera- 
bly rational can be atiigned, 


THERE yet remain to be mentioned, ſome 
which are more ſtrong in their operation 
over this country: Theſe indeed cannot be 
well reconciled to juſtice, but it is to be re- 
membered that they are thoſe of which the 


Irim complain, as infringements of their 
rights. 


By 15 Charles II. c. 7. No commo- 
* dity of the production of Europe ſhall 
te be imported into any of the Engliſh plan- 
#* tations in Alia, Africa, or America, but 


6 ſuch 
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« ſuch as ſhall be ſhipped in England, 
% Wales, or Berwick,” except linens from 
Ireland, by 3 Anne, c. 8. By 22 and 23 
Charles II. c. 26. and 7 and 8 William III. 
c. 22. No goods ſhall be imported or 
«« exported into any of the ſaid plantations, 
te in any but Engliſch or Iriſh ſhips, and 
« whereof the maſter and three-fourths of 
e the mariners are Engliſhmen, (which by 
« 13 and 14 Charles II. c. 11. is explained 
e to mean Engliſh, Iriſh, or plantation ſub- 
« jects) and all ſuch commodities as are the 
« produce of the plantations, ſhall be firſt 
« brought into and unloaded in ſome port 
of England, Wales, or Berwick, on pain 
« of forfeiture of the ſhip and cargo.” By 
7 and 8 William III. c. 3. and 1 Anne, ſta- 
tute 2. c. 8. Any ſort of hemp, flax, and 
the productions thereof, may be imported 
into England, free from all duties, on the 
conditions therein mentioned. By 5 George 
I. c. 18. * All falt exported from Ireland 
« jnto Great-Britain ſhall be forfeited, un- 
* leſs the maſter of the ſhip ſhall pay or ſe- 
« eure the duty, within ten days * its 
46 arrival.“ 


Tus acts impoſe a reſtriction on the 
Iriſh merchant trading to theſe countries, 
but 
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but however detrimental the conditions may 
be to the Iriſh trade, (and certainly they are 
very great obſtructions to it), they cannot 
be conſidered as binding ſtatutes: He is not 
compelled to trade with theſe countries. 
Every man has a right to qualify the condi- 
tions upon which he will receive his gueſt ; 
the perſon invited may avoid the terms, by 
not accepting the invitation. 


Ir will be ſaid that this is theoretic doc- 
trine, in as much as the Iriſh are conſtrained 
by theſe acts, not to trade there, but on 
thoſe conditions, and by thoſe (which ſhall 
be obſerved hereafter) they are excluded 
from moſt all other commerce. This is 
indeed a melancholy, truth of which the 
Iriſh have long complained. With a lauda- 
ble ſpirit of moderation they have repeat- 
edly ſought redreſs from England. They 
have ſupplicated for their right, and came 
away unſatisfied.—They know they are op- 
preſſed, but their patience is not tired ; may 
it ſtill continue! and give the parliament 
of Great-Britain an opportunity of extend- 
ing that freedom, for which they have ever 
contended themſelves, without being rouſed 
to an ill- judged fit of deſperation, and riſque 
the 
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the general ruin of their conſtitution and 
themſelves.—The diſorder ſhould exceed all 
hope betore ſo violent a remedy is applied. — 
The re-lifted arm ſeldom gains the ſtrength 
it had, before the blow was ſtruck. | 


In the preſent moment the proſpect is 
but gloomy ; the narrow and illiberal poli- 
cy of the Engliſh commons, hath infatuated 
them with the groundleſs opinion, that to 
extend the Iriſh trade, would prejudice that 
of Great-Britain, Yet the Iriſh are not 
without hope; a whiter hour may come, 
when their /oyalty, their ſervices and patient 
demeanor, will plead for their being reſtored 
to the rights of free-born ſubjects, and be 
heard at the bar of juſtice. 


Or their unſhaken /oya/ty to the houſe of 
Hanover, recent proofs have been given : 
When in the two laſt rebellions, the miſled 
ſons of Scotland deſcended from the moun- 
tains, and thickened the ranks of a pretender 
to the Britiſh throne, what Iriſhman joined 
them? When the town of Mancheſter (that 
nurſe of diſſaffection, for whoſe ſeparate inte- 
reſts thoſe of Ireland are negatived) raiſed 

troops 
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troops againſt their rigatful ſovereign, the 
Iriſh were armed only for his defence. 


Tu ſervices Ireland have done to Britain, 
have continued from the earlieſt period. 
Tacitus ſays, idgue adverſus Britannium pro- 
fecturum, fi Romana ubique arma et veluti 
conſpectu libertas tolleretur ®. And their 
peaceable and patient demeanor, under ac- 
cumulated oppreſſions has been, and ſtill 
continues, to be glaringly conſpicuous.--- 
Surely, at length, theſe conſiderations will 
cauſe the interpoſition of their gracious ſo- 
vereign.---A future, more liberal and more 
enlightened Engliſh parliament, Will reflect 
on what the conduct of Ireland hath deſery- 
ed. The Engliſh will be ſenſible of her 
utility to them, and they will wiſely fear, 
leſt the common enemy, taking advantage 
of the many mal-contents who are the off- 
ſpring of oppreſſion, may offer an affiſtance, 
which in the moment of frenzy may be ac- 
cepted. From theſe cauſes all uniting, we 


may hope that the day of our relief is not 
far diſtant. 


* Vide vit. Agricol, 
IN 
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- In the contemplation of ſuch favourable 
expectations, and adverting to the known 
loyalty of this kingdom, it cannot be ſeriouſ- 
ly apprehended by any impartial man, that 
the Iriſh entertain a thought of availing them 
ſelves of the preſent diſtreſſed ſituation of their 
ſiſter country, and of ſhaking off that yoke 
with which they have been ſo long galled. — 
Every nerve is extended to ſhew their un- 
ſhaken fidelity.—The whole kingdom is a 
camp to baffle the perfidious attacks of her 
enemies—and they appear to have an ambi- 
tion to reſerve the glorious act of diffuſing 
liberty, for that conntry by whom they have 
been ſo long oppreſſed. —Exquiſite delica- 
ey! To ſpare the dying groans of a bleed- 
ing nation, by ſuffering her to * atone- 
ment for her crimes. 


THERE yet remain to be conſidered, a 
few ſtatdtes which poſitively reſtrict Ireland 
in the moſt effectual manner, and againſt 
which there is nothing can be offered, but 
to ſubmit to the public, whether a ſeries of 
declared independance for upwards of four 
hundred years, ſhall be overturned by a few 
reſtrictive laws, which owe their precedent 
to a reign, in which intereſt and diſſipation 

prevailed 
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prevailed over all regard to faith, truth, and 
honour ? And whether they are not contrary 
to the principles for which ſociety was 
founded—to the privileges granted us by our 
firſt kings of the Norman race; and to the 
exiſtence of the Iriſh legiſlature, which to be 
perfect requires to be ſupreme. Sir William 
Blackſtone ſays, however they” (governments) 
« began, or by what right ſoever they ſub- 
« fiſt, there is and mult be in all of them a 
« ſupreme, irrefiſtible, abſolute, uncontroul- 
« ed authority, in which the zura ſummi im- 


6 ** 


e perii, or rights of ſovereignty reſide e. 


By 12 Charles II. c. 28. no commodi- 
ties of the productions of the countries there- 
in mentioned, ſhall be imported into England 
or Ireland, in any but Engliſh or Iriſh ſhips, 
and of which the maſter and three-fourths 
of the mariners are Engliſh, (i. e.) Engliſh, 
Iriſh, or plantation ſubjects). By 12 Charles 
II. c. 32. and 10 William III. c. 10. No 
«« perſons ſhall export out of Ireland any 
«« ſheep, wool, woolfels, mortlings or ſhore- 
linge, yarn, or packs of wool, wool flocks, 
e fullers-carth, or fulling clay, except to the 
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* dominions of England, &c.” By 13 Charles 
II. c. 18. and 5 George I. c. 11. No 
«« perſon ſhall preſs or pack up in ſacks, 
« cheſts, &c. or lay near any navigable ri- 
« ver, any wool, &c. with intent to export 
« the ſame into foreign parts.” By 5 George 
I. c. 11. No wrought ſilks, bengals, 
« ſtuffs mixed with filk and herba, and muſ- 
ce lins and other callicoes, the manufacture 
.«« of Perſia, China, or the Eaſt Indies, ſhall 
« be imported from any place, other 
« than Great-Britain into Ireland,” and by 
9 Anne, c. 12. * No perſon ſhall import 
« jnto Ireland, from Flanders or other parts, 
« except Great-Britain, any hops ; under 
« the penalties of the reſpective acts. 


Tuk violence of theſe laws, which have 
nothing but the power of Great-Britain 
to ſupport them, will appear extravagant 
when we conſider that, as Ireland hath a par- 
liament diſtin from England, confirmed 
by the moſt ſolemn deeds, there can be no 
ſubordination. 


NATURE has marked out both countries 


as ſeats for liberty: As independant ſiſ- 
ters ; 
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ters; co-heireſſes to freedom, and united in 
intereſt. 


SCOTLAND (as we before obſerved) 
might, with the ſame propriety, be bound 
by laws made in England before the union : 
Their hardy ſpirit ſaved them from ſuch in- 
juſtice ; and perhaps ſimilar conduct would 
have protected Ireland. The one demands: 
The other implores redreſs “. 


By 12 Charles II. c. 34. and 15 Charles 
II. c. 12. No perſons ſhall ſet, plant, &c. 
« any tobacco, under the penalties therein 
mentioned.“ This ſtatute is diametrically 
oppoſite to the opinion of all the judges in 
the reign of Richard III. * (which has 


» Lord George Gordon, in his oppoſition to relief be- 
ing granted to the papiſts who were injured by the riot 
at Glaſgow, declared in the houſe of commons of Eng- 
land, (March 1779,) that he was invited to head a whole 
country, who were determined to oppoſe a relaxation of 
the popery laws.—The relief was ſuſpended. 

Lord Nugent, with a true patriotic ſpirit of inno- 
cence in diſtreſs, in a piteous tale, recounted the Iriſh 


- loyalty, and reguęſted a ſmall extenſion of their trade, - and 


it was refuſed. = Year book. — Mich. 2. R. III. 
fol. 12.—Merch. of Waterford, v. Sir Thomas 'Thwaites. 
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been before hinted) and tho' it is expreſsly 
meant to bind Ireland, yet nothing but the 
folly of the people of that country can make 
this law a precedent, by cultivating tobacco in 
conſequence of a late act, paſſed in Great- 
Britain to repeal it. | 


THrs repeal, pretended to be a favour, is 
in fact a mean and inſidious artifice to con- 
firm the ſubordination of Ireland, under co- 
lour of extending its commerce ; for what 
can tend more to eſtabliſh the unjuſtly claim- 
ed ſubjection of Ireland, than for her to re- 
frain from the cultivation of any article for 
above a century, becauſe prohibited by an 
Engliſh ſtatute ; and then haſten to the cul- 
ture of it, in conſequence of a repeal of that 
act? But ſurely there is not a fiogle Iriſh- 
man ſo weak, as not to perceive the ſnare 
laid to entrap him: Not one ſo baſe as to 
fix his name on the pillar of infamy, that 
lateſt poſterity may rcad thereon, the hated 
name of him who enſlaved his country. 
Huſbandmen of Rome have ſaved their ſtate ; 
let thoſe of Ireland follow the glorious ex- 


ample, and refuſe to employ one moment in 
ſo deſtructive a culture. 


Vor. | K E | BuT 
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Bur planting tobacco in Ireland, will not 
only be a ſurrender of our rights, but ſuch 
a ſurrender as cannot have any ſervice to 
plead in excuſe. Tho' this repeal is ſaid 
to be {or the benefit of Ireland, a moment's: 
cool reflection will prove it can neither fave 
her at preſent, nor in future. With the moſt 
unremitting labour, tobacco cannot be raiſed: 
and ſent to market as an article of com- 
merce, for ſome years: Will the expectation 
of a future profit, ſatisfy the calls of preſent 
hunger ?—afford preſent affiſtance—or al- 
leviate preſent diſtreſs ? But when will that 
advantage arrive? The Britiſh miniſtry,. 
whilſt they tell you, they ſtill entertain hopes 
of regaining America, ſay as much as that it 
will never come. Is any man ſo ſhort- ſight- 
ed as not to ſee if that event does happen,. 
the ſame reaſon that required America to 
have the excluſive privilege of raiſing to- 
bacco, will ſtill ſubſiſt: Nay, if they never 
ſubdue that country, but are obliged to ac- 
knowledge its independence, will they not 
enter into commercial treaties with it ? And 
muſt not tobacco be the great American bar- 
ter for Britiſh exportations ? Then Ireland 
will be again reſtricted, and thoſe who have 
fooliſhly cultivated that plant, to the ſhame 

of 
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of having aided the ſubjection of their coun- 
try, they will have the additional mortificati- 
on of having reduced their moſt fertile lands, 
to a ſtate of barrenneſs : * A juſt puniſhment 
for their baſeneſs and folly ! And that king- 
dom mult again fit down, in complicated 


pover ty . 


Ir the benefit of Ireland was the motive 
for this repeal, why were the Iriſh not ra- 
ther allowed. to bring the produce of the 
plantations home, without the expence of 
unloading in an Engliſh port? Or why 
were they not allowed to aſſiſt Great-Bri- 
tain, in furniſhing foreign markets with 
coarſe woollen manufacture, rather than ſuf- 
fer the French to underſel them, (by fore- 
ing Ireland for want of a home conſumpti- 
on) to ſmuggle their wool into that country, 
without which they could by no means flou- 
riſh in that trade; but it is to be feared the 
intent is bad: If ſo, there is nothing that 
has been done, and nothing that can be 
done, would be more effectual: On the one 
ſide the Iriſh may err; on the other, they 
muſt act right. — 


* See Carver on tobacco. 
e 2 By 
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By q of Anne, there ſhall be one generab 
poſt-office, to carry all letters from London 
to Ireland, &c. By 10 Anne, c. 17. a maſ- 
ter working in his own ſhip, whether on the 
high lea, on the coaſt, or in any port; and 
all perſons employed on any coaſts in boats 
taking fiſh, which are brought freſh on ſhore 
into Great-Britain or Ireland; and all per- 
ſons employed in boats, that trade from place 
to place, on any river, or on the coaſt, ſhall 
pay 64. a month, in ſupport of Greenwich 
Hoſpital. 


HERE is a ſtatute which, in ftrictneſs, is 
fubverſive of one of the chief principles of 
fociety ; a tax is impoſed without the con- 
fent of the people, and thereby the property 
of the ſubje& is rendered inſecure and pre- 
carious. In the caſe of ſupplies, the com- 
mons of Ireland ever had been, and ſtill con- 
tinue to be, juſtly tenacious of that privilege, 
upon which alone the tottering fabric of 
their conſtitution is ſupported. A recent 
inſtance has occurred, when an alteration in 
Great-Britain, proved the total deſtrution- 
of a money bill. There is then no great 
danger to be apprehended from the a& be- 
coming an example of ſovereignty. © A na- 
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* tion may ſubmit to a reaſonable cuſtom 
by pointed out by another, but ſuch ſubmiſ- 
** fion is very different from law.“ Xe: 


Tur act of 1 George I. ſtat. 2. c. 13. 
preſcribes the oath of abjuration to be taken 
in Ireland. By 1 George I. c. 47. if any 
perſon in Great-Britain or Ireland, other 
than an inliſted ſoldier, ſhall by words, &c. 
prevail on any ſoldier in the ſervice of his 
majeſty to deſert, he ſhall be ſubje& to the 
forteitures therein mentioned.— 


THesE are the ſtatutes, from which the 
advocates for Engliſh ſuperiority have drawn 
their arguments ; but when the natural rights 
of the people ; the charters granted by the 
three kings of the Norman race, allowing 
the Iriſh the enjoyment of the conſtitution 
of England, and confirmed by many corro- 
borating ſtatutes. —When the poſitive de- 
nial of the Iriſh, to be bound by Engliſh 
ſtatutes, not re-enacted by them.—The ac- 
quieſcence of the ſeveral kings to peſs laws 
in Ireland, ſimilar to thoſe in England, al- 


* Burlemaquoi, p. 166. 


tho 
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tho' the parliament of that country ob- 
liquely meant to coeree her.—When thoſe 
are put in the oppoſite . ſcale, the balance 
will be found inſufficient, and a portion of 
power will be neceſſary to give it weight. 


| THERE is not one expreſs ſtatute to be 

found to this period, where the Engliſh have 
claimed a ſupremacy in Ireland : They have 
enacted laws wherein that nation is menti- 
oned, but have uniformly admitted the Iriſh 
to confirm them. 


We are now arrived at an æra, when, by 
an a& of the parliament of Great-Britain, 
the conſtitution of this country hath been 
totally altered. By the grants of the char- 
ters from Henry and John, the Iriſh were to 
enjoy the priyileges of Engliſh ſubjects. 
They have a parliament choſen by themſelves, 
conſiſting of three eſtates—ſo had Ireland ; 
and to ſuch privileges they ſhould be yet in- 
titled, if the conſent of the people had till 
continued neceſſary to eſtabliſh a mode of 
legiſlation :—As that has proved a falſe po- 
ſition, there may yet be other means to cre- 
ate one, and the parliament of Great-Britain 


hath 
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hath adopted another method; for by 6 
George I. it is enacted, ** that the king= 
* dom of Ireland hath been, is, and of right 
e ought to be ſubordinate unto, and de- 
pendant on the crown of Great-Britain, as 
<< being inſeparably united and annexed there- 
« unto, and the king, with the conſent of 
ce the lords and commons of Great-Britain, 
s hath power to make laws of ſufficient force, 
to bind the people and kingdom of Ire- 
46 land.“ 


Ir is to be wiſhed that the legiſlators 
who paſſed this law, had not thought this 
right over Ireland fo ſelf-evident, that all 
reaſon and proof was totally unneceilary ; 
and that the juſtice 2which they adminiſtered, 
and the regard they profeſſed for the people of 
Ireland, by taking them under their care, had 
ſome more convincing concluſions to ſatisfy 
the world, than that becauſe it is“ inſepara- 
« bly united, and annexed to the crown of 
« Great-Britain,” it therefore ſhould be ſub- 
jet to laws made by the parliament of 
that nation. 


THe people of Ireland acknowledge and 
rejoice, that they are ſubje& to the ſame 
crown, 
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crown. They are not ſituated ſo as to exiſt 
independent of every ally they are not ſo 
inhoſpitable as to deſire it.— Their foil and 
ſituation are too alluring to remain unmo- 
leſted, and there are none of their neigh- 
bours whoſe conſtitution, religion and man- 
ners, ſo nearly coincide: If theſe induce- 
ments ſhould ceaſe, it might be a queſtion 
how they would conduct themſelves. 


Tur people of Hanover will be depen- 
dant on the crown of Great-Britain, fo long 
as it remains in hereditary ſucceſſion, be- 
cauſe fo long, the elector of Hanover will 
fit upon that throne ; yet the parliament of 
Great-Britain hath never claimed a right to 
bind them by their laws :—It was as uncer- 
tain that the king of Ireland ſhould wear 
the Britiſh diadem, as that it ſhould have 
been enjoyed by the elector of Hanover. 


By this ſtatute it is alſo enacted, ** that 
ce the houſe of lords of Ireland hath not, 


nor of right, ought to have, any juriſdic- 


* tion to judge of, affirm, or reverſe, any 
judgment or decree, made in any court 
in the ſame kingdom; and all proceedings 

e before 
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« before the ſaid houſe of lords, upon any 
« ſuch judgment or decree, are void.” 


HERE again we are left in the dark, to 
judge upon what grounds (for ſurely there 
muſt have been cogent reaſons) that auguſt 
aſſembly were induced to believe a power 
exerted without controul, for above five 
hundred years did not give a right. A fo- 
reigner, unacquainted with the cauſes which 
actuated that parliament, would imagine this 
a very extraordinary doctrine. 


IT is proper in this place, to trace the 
circumſtances which ſeem to have given 
riſe to this extraordinary claim, of a power 
exiſting ſo long in the Iriſh houſe of peers ; 
and to ſhew the juſt reſentment of the lords, 


thro' the proceedings, from which it owes 
its birth. | 


By an order of the Iriſh houſe of lords, 
Heſter Sherlock was put into poſſeſſion of 
certain lands in the county of Kildare, and 
continued it near two years, within which 
time the chief baron of the Exchequer in 
Ireland, received an order from the lords of 
England, to whom Maurice Anneſley had 

| appealed, 
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appealed, requiring that court to reſtore him 
to the poſſeſſion of the lands, of which he 
had been diſpoſſeſſed, by the order of the 
Iriſh lords; upon this order, without any 
motion in court, the Iriſh barons ordered 
an injunction, directed to the ſheriff of the 
county Kildare, for reſtoring Maurice An- 
neſley to the poſſeſſion of the lands, which 
injunction Alexander Burrowes, Eſq; high- 
ſheriff, refuſed to execute, for which he was 
heavily fined by the barons, and an attach- 
ment was iſſued againſt him. 


In conſequence of theſe proceedings of 
the barons, the Iriſh lords came to ſeveral 
ſpirited reſolutions “, in which they approv- 
ed the conduct of the high-ſheriff, and re- 
probated that of the barons, as betrayers of 
the king's prerogative, and the liberties of 
Ireland ; they alſo ordered the barons to be 
taken into cuſtody, which was executed, 
and they were committed to priſon, eight 
lords only diſſenting, of which, one was the 
chancellor, and five were biſhops *. Theſe 


State trials, vol. vi. p. 191. Lords Journals, 
anno 1719. * Joſeph Meath, Welbore Kildare, 
Henry Killala and Achonry, Tim. Kilmore and Ardagh, 
Fitz-Williams, Middleton, Canc. Donerayle, William 
Derry. | 

proceedings 
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oceedings in the Iriſh houſe of peers, was 
combated by a reſolution of the Engliſh 
lords, approving the proceedings of the ba- 
rons in Ireland , and recommending them 
to royal favour, they having been unjuſtly 
cenſured, and illegally impriſoned, for hav- 
ing done their duty; and that a bill be 
brought into parliament, for ſecuring the 
dependance of Ireland upon the .crown of 
Great-Britain, which bill was accordingly 
brought in, and received the royal aſſent, 
the 7th of April, 1720. 


Ir Ireland had then continued a ſeparate 
kingdom, as it formerly had been, and had 
preſerved an independent legiſlature, the 
Iriſh ſhould conſider this ſtatute, as a pope's 
decretal, or an ordinance from an eaſtern mo- 
narch : It might have been an evidence for 
the inſatiate luſt of power, which is the 
characteriſtic of all commercial nations, but 
it could not have been a proof of the right 
claimed by it; and the manner of the Danes 
who, at this day, endow their daughters in 
marriage, with a portion of Engliſh ground, 
from an idea of their having conquered 


Lords Journals, 29th Jan. 1719. 
England, 
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England, would appear no more unreaſon- 
able, than that the Engliſh lords ſhould 
have a right to diſpoſe of Iriſh property. 


SINCE the paſſing of this ſtatute, ſeveral 
individuals have appealed to the houſe of 
lords of England, as a dernier reſort ; but 
it would be abſurd to adduce the folly, pu- 
fillanimity, or wickedneſs of individuals, in 
ſupport of uſurped authority, which, with- 


out ſuch appeals, would of conſequence fall 


to the ground; for how could the lords of 
England, prohibit the Iriſh peers from pro- 
ceeding, if a ſpirited appellant ſhould, as he 
ought, apply to thoſe only ? By what right 
could the Iriſh lords refuſe to decide, if their 
authority was laid before them, by the moſt 
evident demonſtration ? It is not diſcretion- 
ary, but compulſive in a court of juſtice, to 
render juſtice —— The Britiſh legiſlature 
might then make declaratory laws to eter- 
nity. What effect had their acts upon 
America? An excellent precedent for pru- 
dence. | 


Wren nations diſpute upon the princi- 
ples of liberty, there is but one law can ar- 
bitrate—the ultima lex, 

Ie 
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IT may be faid that the continual ap- 
peals which are made to England, are evi- 


© Fences of the Iriſh acquieſcence, but the 


reſolutions of the' Iriſh lords are ſufficient 
bars to that aſſertion ; however if they are 
not, yet there is a maxim in the laws of 
England, that a right may ſleep, but can 
never die. In the caſe of the prior of Lan- 
thony, in Wales *, who appealed from Ire- 
land, to the parliament of England, they 
did not attempt to act judicially, and no- 
thing appears to have been done herein, but 
entering the petition on the parliament roll, 
anno 1430. Yet this was in a reign, when 
the prerogative of the crown was much re(- 
trained, and when the two houſes of par- 
liament, extended their authority to unwar- 
rantable bounds. 


Tae parliament of Ireland, hath on all 
occalions behaved with becoming ſpirit, 
when their judicial power was in dan- 
ger, tho” they have wanted force to ſupport 
their independence, 


Ox the 11th of February, 1703 , upon 
2 petition from Edward, earl of Meath, and 


* Pryn. againſt 4 Inf. c. 76. p. 313. 
Cecilia 
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Cecilia his wife, „they reſolved,” /nemine 
contradicente} ** That by the antient and 
« known laws and ſtatutes of Ireland, her 
« majeſty hath an undoubted juriſdiction, 
« and prerogative of judging in this her 
« high court of parliament, in all appeals 
« and cauſes, within her majeſty's realm of 
« Ireland.” 


« Reg8oLvEeD, (nem. con.) that the de- 
« terminations and judgments of this high 
te court of parliament, are final and conclu- 
« five, and cannot be reverſed or ſet afide 
« by any other court whatſoever.” 


«© RESOLVED, (nem. con.) that if any 
« ſubject or reſiant within this kingdom, 
« ſhall hereafter preſume to remove any 
« cauſe, determined in this high court of 
* parliament, to any other court, ſuch per- 
«© ſon or perſons ſhall be deemed betrayers 
of her majeſty's prerogative and juriſdic- 
* tion, and the undoubted antient rights 
and privileges of this honourable houſe, 
e and of the rights and liberties of the ſub- 
« jets of this kingdom.” 


* Lords Journals. 
90 RESsOLVE D, 
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* RESOLVED, (nem. con.) that if any 
*« ſubje&t or reſiant within this kingdom, 
*« ſhall preſume to put in execution any or- 
«« der from any other court, contrary to the 
« final judgment and determination of this * 
* high court of parliament, ſuch perſon or 
* perions ſhall be deemed betrayers of her 
* majeſty's prerogative and juriſdiction, and 
e the undoubted antient rights and privi- 
s Jeges of this houſe, and of the rights and 
* liberties of the ſubjects of this kingdom.” 


Tus reſolutions were firm, juſt and 
noble.—They ſpeak the ſentiments of men, 
deſcended from a race of antient heroes, and 
fully prove the aſſumed authority of the 
Britiſh peers, can only be ſupported by ſuch 
betrayers of the liberties of Ireland, as ap- 
peal to them for juſtice: If the ſame ani- 
mated blood flow in the veins of the pre- 
ſent lords, they can only want the general 
concurrence of the people, to hear and de- 
termine in the dernier reſort, and it is not 
to be doubted but they would ſupport theis 
decree, with coolneſs and fortitude. 


THERE ſtill remains to be reconciled 
one argument, which is ſometimes uſed in 
ſupport 
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ſupport of the Engliſh ſupremacy : It is ſaid 
that unleſs Ireland is ſubordinate to Great- 
Britain, why ſhall-a writ of error be brought 
from the king's bench in that kingdom, to 
"the king's bench in England ? 
IT hath been mentioned, that the lord 
juſtice of Ireland, ſent a meſſage to the king 
of England, to determine a point of law, 
which the judges of Ireland, from the no- 
velty of the Engliſh code, were not able to 
decide, and that the king reſolved the queſ- 
tion. It is not unnatural to preſume, that 
this deciſion led many individuals, againſt 
whom decrees were made, to apply to 
the ſame power for a definition of the laws 
of which they conceived they did not re- 
ceive the benefit, and no place was fo likely 
to find the ſovereign in his judicial capacity, 
as on that bench, where he uſed to preſide, 
and which at this day is called, curia domini 
regis, and every cauſe brought therein, is 
ſaid to be coram domino regi.— This pre- 
ſumption appears the more reaſonable, when 
we conſider that when a writ of error is 
brought into England, the judges are oh e 
to determine, and always do determine ac- 
cording 
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cording to the laws of Ireland *, when there 
is any difference between them, and the laws 
of England. And the utmoſt authority of 
that court, extends no farther than when 
the error is brought by the defendant, to 
reverſe the judgment; and when aſſigned 
by the plaintiff, to give ſuch judgment as 
the court below ſhould have given. 


Bur if this even proved a uborilinacivn, 
yet it does not follow that the people of 
this country, ſhall be dependant on the le- 
giſlature of Great-Britain. Tho' the con- 
ſent of the people, hath been univerſally held 
to be. neceſſary in giving force to law; yet 


when the law is enacted, it is not of great 


conſequence by whom it is announced. In 
fact, it is the duty of every man to declare it. 


Tuvs ſtands the claim of the parliament 
of Great-Britain, to bind Ireland by laws 
made in that kingdom; and tho' it is neceſ- 
ſary that this work ſhall contain ſuch ſta- 
tutes, as have been enacted there for this 
purpoſe, yet thoſe in whom is lodged a power 


vb Cro. Car. 511. Error was aſſigned that the declara- 
tion was of an hundred acres of bog, which would be error 
in England, as no ſuch diſtinction of land is known there; 
but as it is a deſcription well known in Ireland, it was 
judged no error. © 1 Salk. 262. 
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of aſſerting their privileges, and who ſhould 
be the ſacred guardians of the people, would 
do well to remember the words of Sir Wil- 
liam Blackſtone : “That they are. bound 
„ by every tic of honour, nature, and reli- 
* gion, to tranſmit that conſtitution, and 
*« thoſe laws, to their poſterity, amended, if 
poſſible, at leaſt without any derogation *.” 


FRoM all that has been, urged in the 
foregoing premiſſes, the following concluſi- 
ons will naturally follow : 


1ſt, THAT in admitting the ſovereignty of 
the kings of England, Ireland was never 
beheld as a conquered country, but ſuch ad- 
miſſion was the effect of compact, not the 
reſult of conqueſt. 


2d, TuAT the adoption of the Engliſh 
code of laws, was in conſequence of their 
ſuperior utility to the Brehon laws,” and not 
the receiving laws from a conqueror, nor any 
mark of ſubmiſſion to the Engliſh legiſlature. 


3d, THAT tho' Ireland is dependant on 
the crown of England, it is by no means fo 
on its parliament. 


4th, TuaT by the compact made with 
Henry II. and ſucceeding kings, the ſubjects 


of 


* Vol. 1. p. 9. 
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of Ireland were intitled to every right, pri- 
vilege, franchiſe and immunity, equal with 
thoſe of England. 


5th, THAT for a long ſeries of years, no 
laws made by the Engliſh parliament, even 
tho' Ireland was eſpecially named, were 
accounted binding on Ireland, until they 
were re- enacted and confirmed by the Iriſh 
parliament. 


6th, THAT in the reign of Charles II. 
when the ſpirit of defpotiſm, ſo natural to 
the family of the Stuarts, made encroach- 
ments on the liberty of the Englith ſubject, 
it began to attack that of the Iriſh, by pre- 
tending to bind them with Engliſh ſtatutes. 


7th, THaT in ſubſequent times the 
encroachments augmented, and were en- 
couraged by the obligations of the Iriſh 
to ſubmit to them, from the ſuperiority of 
power the Engliſh poſleiſed ; but acquieſ- 
cence does not conſtitute a right, nor make 
that conſtitutional, which is contrary to 
reaſon, a breach of original compact, and 
the manifeſt oppreſſion of force. | 


8th, Tur the preſent Britiſh parlia- 
ment, the well known creature of that ſyſ- 
tem of corruption, firſt matured by Sir 
Robert Walpole, hath endeavoured to eſta- 
bliſh _ 
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bliſh the abſurd propoſition, of Ireland be- 
ing ſubject to its laws. In the execution 
of its deſign it hath acted as weakly as 
wickedly, for whilſt its defigns are to en- 
flave a brave and free people, dependent 
only on its power, it hath taken ſuch ſteps 
as are the manifeſt effects of ignorance of 
the ſtrength and utility of Ireland, and of 
the true intereſts of Great-Britain ; and in 
order to uſurp an authority, which can an- 
ſwer no good or wiſe purpoſe, but tend to 
alienate the minds of millions of his ma- 
jeſty's loyal ſubjects, and rouſe a ſpirit which 
muſt naturally reſult from a ſeries of op- 
preſſion, and a train of diſtrefles, enough to 
drive them 'to deſpair. 


To theſe injuries the late repeal of the 
tobacco act, adds inſult ; for what is it but 
inſulting common ſenſe, and mocking the 
miſeries of a whole people, to hold out the 
badge of flavery under the guiſe of a benefit, 
and tell them they are to be relieved from 
their diſtreſſes, by means that can only ope- 
rate to rivet their chains, and undermine 
their conſtitution. 


—Nec tali auxilio 


Nec defenſoribus iftit= VIRGIL. 
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CHA 1 
Of the abſolute Rights of Individuals. 


B Y the abſolute rights of individuals, we + 
mean thoſe which are ſo in their primary 
| ſenſe; ſuch as would belong to them in 
their ſtate of nature, and which every man 
is entitled to enjoy, whether out of ſociety, 
or in it. It is not to be expected that any 
human law ſhould at all explain or enforce 
them—the end of ſuch being only to regu- 
late our actions as we ſtand in various rela- 
tions to each other as members of ſociety. 

Vor. I. B 'Let 


— 


2 A ComraraTive View of the 


Let a man be ever ſo depraved in his prin- 
ciples or vitious in his actions, provided 
he keeps them to himſelf, no human law 
can correct him.—But if they are public, 
then from the bad example they ſet, they 
are within the reach of human cenſure 
and controul. 


PuBLic propriety is a relative duty ;—pri- 
vate propriety is an abſolute duty—the 
former the municipal law can regard ;—the 
latter, it never can, The abſolute rights 
of man conſidered as a free agent, are con- 
tained in one general appellation of natural 
liberty.—But every man when he comes 
into ſociety, gives up part of his natural 
liberty * as the price for ſo valuable a pur- 
chaſe. Thus he obtains the right of per- 
ſonal ſecurity, or uninterrupted enjoyment 


of his life, limbs, body, health, and repu- 


tation. 


Lin is the immediate gift of God, and 
begins in contemplation of law as ſoon as 
the infant is able to ſtir in the mother's 


womb.— For if a woman is quick with 


2 Since this treatiſe was written, there has been a 
pamphlet publiſhed by Cha. Fran. Sheridan, Eſq; wherein 
it is argued with great ingenuity, that man hath not 


parted with any portion of his natural liberty by entering 


into ſociety. 


child, 
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child, and by a potion or otherwiſe kil- 
leth it in her womb, it is a heinous miſde- 
meſnor (1). 


Ax infant en ventre ſa mere is capable of 
having a legacy or a ſurrender of a copyhold 
made to it. It may have a guardian aſſigned 
to it, by 12 C. II. c. 24% And may have 
an eſtate limited to its uſe, and to take af- 


terwards by ſuch limitation, by 10 and 11 
W. III. c. 16 


A man's limbs (ſuch as are uſeful to him 
in fight, and the loſs of which, amounts 
to mayhem) are alſo the gift of God, and 
are peculiarly protected by the law, to 
enable him to preſerve himſelf from exter- 
nal injuries. 


Tux law pardons even homicide if com- 
mitted ſe defendendo, to preſerve either. life 
or limbs. If a man thro' fear. of death or 
mayhem is prevailed on to execute a deed 
or to do any other legal act, he may after- 
wards avoid it, if done on a well grounded 
apprehenſion of loſing either, on non-com- 
pliance (2). This conſtraint is called du- 
reſs, of which there are two ſforts—dureſs of 
impriſonment, of which we ſhall treat here- 


(1) 3 Inft. 50. > 14 and 15 C. II. c. 19. ſect. 3. 
8 A. c. 4. 6. 1. (2) 2 Inſt. 483. 
„ aſter: 


4 A ComrarATtve View of the 


after: and dureſs per minas, where the hard- 
ſhip is only threatened, ſuch as has been 
mentioned. A fear of battery or being 
beaten tho' ever ſo well grounded, is no 
dureſs,—nor is the fear of having one's 
houſe burned, or one's goods taken and de- 
ſtroyed (3). Any conſtitution which veſts 
in a man, or a number of men, a power of 
taking away the life of an individual with- 
out law, -is tyrannical. And any law that 
direQs ſuch deſtruction on ſlight and frivo- 
lous occaſions is tyrannical. The ſtatute 
law of England, ſeldom, and the common 
law, never inflicts ſuch puniſhments, unleſs 
on the higheſt neceſſity. 


Bes1Des thoſe limbs which may be neceſſa- 
ry to defend a man, the reſt of his perſon is in- 
titled to ſecurity from perſonal inſults, The 
preſervation of a man's health and reputation 
are rights to which every man is intitled. 


Nxx r, as to perſonal ſecurity, the law of Eng- 
land regards and preſerves the perſonal liberty 
of individuals—particularly by 31 C. II. c. 2. 
called the habeas corpus aRt*, by which no 


(3) 2 Inſt. 483. 

4 No ſuch act in Ireland. — The parliament attempted 
to obtain it, but it was thrown out in the privy council. — 
It is the principal barrier for defending the liberties of the 
people from the oppreſſion of prerogative, and its utility is 
ſufficiently known to make us feel the want of it. 


ſubject 
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ſubject in England can be long detained in 
priſon, except in thoſe caſes in which the 
law requires ſuch detainer—and leſt this at 
ſhould be evaded by requiring unreaſonable 
bail, it is declared, by 1 W. and M. ſt. 2. 
ſect. 2. that exceſſive bail ought not to be re- 
quired. To confine a perſon in any wiſe 
is an impriſonment. —Keeping him in a 
private houſe, or arreſting him in the ſtreet, 
is impriſonment (4). And if a man be in du- 
reſs of impriſonment, which is an illegal re- 
ſtraint, and ſeals a bond or the like, he may 
alledge the dureſs and avoid the bond.— 
But if he be lawfully impriſoned, and then 
ſeals a bond, this he is not at liberty to 
avoid (;). To make an impriſonment law- 
ful, it muſt be by proceſs from ſome court 
of judicature; or by warrant from ſome 
legal officer, which muſt be. in writing un- 
der the hand and ſeal of the magiſtrate, and . 
expreſs the cauſe of the commitment: If 
there be no cauſe expreſſed, the goaler is not 
bound to detain the priſoner (6). A natu- 
ral conſequence of this liberty is, that every 
man may claim a right to abide in his own 
country. The king may iſſue his writ of 


Eng. flat. Weſt. 1. 3. Ed. I. c. 15. If any hold a pri- 
ſoner after he hath tendered ſufficient bail, they ſhall be 
grievouſly amerced, - 

(4) 2 Inſt. 589. (5) Ibid. 482. (5) Ibid. 52, 53. 

ue 
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ne exeat regnum, and prevent a ſubject to 
leave the kingdom (7); but no power but par- 
liament can ſend a man out of the kingdom 
without his conſent—not even a criminal. 
By 31 C. II. c. 2. no ſubject of the realm 
ſhall be ſent priſoner to Scotland, Ireland, 
Jerſey, Guernſey, or places beyond ſea, but 
that all ſuch impriſonments ſhall be illegal 
—and the perſon who ſhall commit con- 
trary to this law, ſhall be diſabled from 
holding any office—ſhallincur the penalty of 
a premunire and be incapable of receiving 
the king's pardon. And the perſon ſuffering 
ſhall have his action againſt the perſon com- 
mitting, and all his aiders, adviſers, and 
abettors, and ſhall recover treble coſts be- 
ſides his damages, which ſhall not be aſſeſſed 
at leſs than five hundred pounds Yet ſoldiers 
and ſailors from the nature of their employ- 
ment may be ſent abroad. But a man can- 
not be made a lord-licutenant of Ireland, or 
a foreign ambaſſador againſt his will (8). 


Property is a third inherent right of every 


Engliſhman, which conſiſts in the free uſe 


and diſpoſal of his acquifitions—without any 
controul, ſave the laws of the land ;—and ſo 
jealous is the law of it, that if a new road, 
for inſtance, was to be made thro the ground 


(7) F. N. B. 85. (8) 2 Inſt. 46. 
of 
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of a private perſon which might be uſeful, 
yet no ſet of men can do this without con- 
ſent of the owner. But in this and ſimilar 
caſes the legiſlature does ſometimes inter- 
poſe, and compel the individual to acquieſce, 
on giving him a full equivalent for the in- 


Jury thereby ſuſtained. 


Tuxs B three fundamental rights of perſonal 
ſecurity;—perſonal liberty and perſonal pro- 
perty are protected and maintained by the 
conſtitutions, powers and privileges of parlia- 
ment. By the limitation of the king's prero- 
gatives by bounds ſo certain and notorious, 
that it is impoſſible to exceed them without 
the conſent of the people.— By the right of 
applying to the courts of juſtice for redreſs 
of injuries. —By magna charta no freeman 
ſhall be outlawed; but by the law of the 
land. —By 2 Ed. III. c. 8. no command ſhall 
come under the great or privy ſeal, the ſig- 
net or little ſeal, in diſturbance of law ; and 
if ſuch ſhall come, the judge ſhall not de- 
lay to do right, which by 18 E. III. ſt. 4. 
is part of their oath.—By 1 W. and M. ſt. 2. 


c. 2*, the pretended power of ſuſpending 
or 


r This act as well as all others paſſed in England de- 
claratory of the common law, have force in Ireland by 


the general eſtabliſhment of that law, becauſe they do not 
Create 
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or diſpenſing with laws, or the execution of 
laws, is illegal, by regal authority, without 
conſent of parliament. Not only the ſub- 
ſtantial, but the formal part of law, cannot 
be altered, but by parliament. —By 16 C. I. 
c. 10. neither his majeſty, nor the privy 
council have any power by Engliſh bill, 
petition, article, libel, or by any other ar- 
bitrary way, to examine or draw into queſ- 
tion, determine or diſpoſe of the lands or 
goods of any of the ſubjects of this king- 
dom, but that the ſame ought to be tried 
and determined in the ordinary courts of 
juſtice and by courſe of law. If there ſnould 
happen any uncommon injury which the 
ordinary courſe of law cannot reach, there 
remains the right of petitioning the king, 


or either houſe of parliament, with theſe 


reſtrictions, by 13 C. II. ſt. 1. c. 5*. where 


create any new, but only recognize the known rights of 
the ſubjeQ, to which the parliament of Ireland conſented 
under the reigns of different kings. Such is the bill of 
Tights, which after recapitulating the claims of the people, 
concludes with aſſerting that theſe claims are their antient, 
inherent and indubitable birth-right. Such are the laws 
of H. III. called the Charter of the Foreſt, and Great Char- 
ter of the liberties of England, which declare and con- 
firm the common law, as laid down by 25 Ed. I. c. 1. and 
proved in Prince's caſe, 8 Co. 2. inſt. 6. Chron. Gervaſii 
Dorobom. 1387. edit. 1652, 
s Eng. ſt. 1 W. and M. ſt. 2, c. 2. f. 1. declaratory 
law. 
it 
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it is provided, that no petition to the king, 
or either houſe of parliament, for any altera- 
tion in church or ſtate, ſhall be ſigned by 
above twenty perſons, unleſs the matter be 
approved by three juſtices of the peace, 
or the major part of the grand jury in 
the country, —and in London, by the 
lord mayor, aldermen and council ;—nor 
ſhall any petition be preſented by more than 
ten perſons at a time. But under theſe 
regulations it is declared, by 1 W. and M. 
ſt. 2. c. 2*, that the ſubjeR hath a right to 
petition, and that all commitmeats and pro- 
ſecutions for ſuch are illegal. The laſt right 
of the ſubject is to have arms for his de- 
fence, ſuitable to his condition and degree, 
and ſuch are allowed by the ſaid laſt men- 
tioned ſtatute *, 


Eng. ft. declaratory of the com. law. 
i Eng. ſt. declaratory of the com. law. 


CHAP. 


[0-2 


CT... © 


Of the Parliament 


Tre conſtitution of parliament, as it has 
ſtood for above five hundred years, conſiſts, 
iſt, In the manner and time of its aſſem- 
bling. 2d, Its conſtituent parts. 3d, The 
laws and cuſtoms relating to parliament 
conſidered as an aggregate body. 4th and 
sth, The laws relating to each houſe ſepa- 
rately. 6th, The method of making ſtatutes 
in both houſes. 7th, The manner of its 


adjournment, prorogation and diſſolution ®. 
iſt, TuE 


ft is obſervable that the parliament of Ireland, accor- 
ding to the learned Petys, keeper of the records in the 
tower, ſat, 38 H. IIL.—eleven years before the commons 
of England, who did not fit until 49 H. III. And Mr Prynne, 
in his diſcourſe againſt the 4th inſt. p. 259, acknowledges 
a parliament to have been held in Ireland in the reign of 

H. II. 
b By 3 and 4 P. and M. c. 2. ſeQ. 1, 2, 3. Before the 
meeting of the parliament in Ireland, the chief governor 
and council muſt certify to the king under the great ſeal 
the cauſes, &c. of ſuch ads as they ſhall then think meet 
to be enacted, to which bis majeſty's anſwer expreſſing 
his pleaſure, either for paſſing them in ſuch form as they 
ſhould be ſent into England, or elſe the alteration of them 
muſt be firſt had under the great feal there :=And during 
the lime of every patliament to be helden, the ſaid chick 
governors 
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iſt, Tur parliament is to be ſummoned by the 
king's writ iſſued out of chancery, by ad- 
vice of the privy council, at leaſt forty days 
before it begins to fit. No parliament can 
be convened by any authority, except the 
king alone. The convention parliament 
which reſtored king Charles met above a 
month before his return; the lords by their 
own authority; and the commons in pur- 
ſuance of writs iffued in the name of 
the keepers of the liberty of England; 
they ſat after the reſtoration, and enaQed 
many laws, ſeveral of which are till in 
force—But this for the neceſſity of the 
thing.—So at the time of the Revolution, 
1688 ; the lords and commons, by their 
own authority, and by the ſummons of 
the prince of Orange, met and diſpoſed of 
the o crown. But this was on a like princi- 


governor, &c. may certify any other ſuch ordinances as they 
ſhall think good to be enacted ; and any ſuch ordinances 
as ſhall be returned under the great ſeal of England, and 
none other, ſhall be enacted in any ſuch parliament.—By 
11 El. ſeſſ. 3. c. 8. no bill ſhall be certified into England 
to repeal or ſuſpend the 10 H. VII. c. 4. (commonly cal- 
led Poyning's law, and of which the above is an explana- 
tion) unleſs agreed on in a parhament by a majority of 
lords and commons then preſent, From theſe reſtrictions 
the author of a Survey of the South of Ircland, in letters 
to Dr. Watkinſon, publiſhed in London, 1777, has aſ- 
ſerted that the legiſlature of Ireland conſiſls of ſiæ parts. 


ple 


4 
12 A Cour ARATIVE View of the 


ple of neceſſity. By 16 C. II. c. 1. the 
meeting and holding of the parliament ſhall 
not be intermitted above three years. And 
the ſame proviſion is made by 6 W. and 
M. c. 2. 


2d, Tat conſtituent parts of a parliament 
are, the king, and the three eſtates of 
the realm; the lords ſpiritual and tem- 
poral, who ſit with the king in one houſe ; 
and the commons who ſit in another. On 
their coming together, the king meets them 
either in perſon, or by repreſentation, with- 
out which there can be no beginning of a 
parliament (1). Of the king we will treat 
in the next chapter. 


Tux next are the /ords ſpiritual ; theſe 
conſiſt of the two arch-bi/hops, and twenty- 
four biſhops *, Tho? they are in the eye of 
the law a diſtin eſtate from the lords tem- 
poral, yet in practice they are uſually blend- 
ed together under the name of lords. They 
intermix in their votes, and the majority of 
ſuch intermixture binds the whole. 


Tur lords temporal conſiſt of dukes, mar- 
quiſles, earls, viſcounts, and barons. Some 


Eng. ſt. 1. W. and M. ſt. 2. c. 2. ſect. 1. declaratory 
law Parliaments ought to be held frequently. 
(1) 4 Inſt. 36. Four archbiſhops ard eighteen biſhops. 


ſit 
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ſit by deſcent, as do all old peers. Some by 
creation, as do all new made ones. Others 
by election, as the ſixteen peers for Scot- 
land. Their number is indefinite, and may 
be created at the will of the crown. 


Tux commons conſiſt of ſuch men of any 
property in the kingdom as have not ſeats 
in the houſe of lords; every one of which 
has a voice in parliament perſonally, or 
by repreſentative. The number of Engliſh 
repreſentatives is 513 5 and Scots 45, in all 


558. 


3d, Tas laws and cuſtoms relating to par- 
liament, as an aggregate body. It is ſo tran- 
ſcendent, that it cannot be confined, ei- 
ther for cauſes or perſons, within any 
bounds (2). In order to prevent the miſ- 
chiefs that may ariſe by placing this au- 
thority in hands incapable or improper, it 
is provided by the cuſtom of parliament (3), 
that no one ſhall ſit in either houſe until he 
is twenty one years of age. This is alſo ex- 
preſly declared, as to the houſe of commons, 
by 7 and 8 W. and M. c. 25.—By 7 J. I. c. 
6. No member ſhall be permitted into the 
houſe of commons till he has taken the oath 
of allegiance before the lord ſteward, or his 


300. (2) 4 Inſt. 365. (3) Whitelocke, c. 50. 
deputy. 


14 A CoMPARATIVE View of the 
deputy.—By 30 C. II. ſt. 2. and 1 G. J. 


c. 13. No member ſhall vote or fit in 


either houſe until he hath in the preſence 
of the houſe taken the oaths of allegiance, 
ſupremacy and abjuration, and fubſeribed 
and repeated the declaration of tranſubſtan- 
tiation and invocation of faints, and ſacri- 
fice of the maſs.—By 12 and 13 W. HE 
e. 2. No alien, even tho' he be natur- 
alized, ſnall be capable of being a member 
of either houſe. And by the cuſtom of par- 
liament, if any perſon is made a peer by 
the king, or elected to ſerve in the houſe 
of commons, yet may the reſpecti ve houſes 
on complaint of any crime and proof there- 
of, adjudge him diſabled and incapable to 
ſit (4). The privileges of parliament are very 
great and indefinite —By 1 W. and M. 
c. 2. Freedom of ſpeech and debates, and 
proceedings in parliament ought not to be 
impeached or queſtioned in any. court or 
place out of parliament. The members and 


f Eng. ſt. 3 and 4 W. and M. c. 2. ſect. 5. the decla- 
ration againſt tranſubſtantiation, and the oaths of allegi- 
ance and ſupremacy, and by Eng. it. 1 A. c. 17. ſect. 10. 
tH®oath of abjuration, except they may firſt vote for a 


73 N + ſt. 22 G. II. c. 45. ſedt. 10. (4) Whit- 
mp 15s EW parliament, c. 102. Lord's journals, 3 May, 

| 56 3620. Commons journal, 17 Feb. 1769. 

"Ks V Eng, ft. declaratory of the common law. 
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their ſervants are free from arreſts, To aſ- 
ſault a member, or his ſervant, is a high con- 
tempt of parliament, and there puniſhed with 
the utmoſt ſeverity. Ithas peculiar penalties 
annexed to it in. the courts of law, by 5 and 
H. VI. c. 6. H. VI. c. 11. Theſe privileges 
extend to prevent an entry on his lands, or 
his goods to be diſtrained or feized. But all 
thoſe privileges, (except of perſon, which in 
a peer, is for ever, in a commoner for forty 
days after the prorogation, and forty days 
before the next appointed meeting) (5) en- 
dure, by 12 W. III. c. 3. and 11 G. II. c. 24. 
no longer than the ſeſſion of parliament; 
they all ceaſe immediately after the diſſo- 
lution, or prorogation, or adjournment of 
the houſes for above a fortnight, — and dur- 
ing theſe receſſes a peer or commoner may 
be ſued like an ordinary ſubject, and diſpoſ- 
ſeſſed of his lands and goods. The king, 
by his prerogative, may ſue a member for 
his debts during the ſitting of parliament, 
but not arreſt him .—By 2 and 3 Ann. 
c. 182. A member may be ſued during 


1 6 Ann. c. 8. ſect. 3. — The privilege from arreſts 
ſnall begin 40 days before, ard continue for ſorty days at- 
ter each ſitting. (5) 2 Lev. 72. * 11 ard 12 
G. III. c. 12. ſect. 1. continued by 15 and 16 G. III. 
c. 30. ſect. 1. for ten years. Suits may be commenced dur- 
ing the ſitting of parliament with a ſaving from arreſts. 

1 1G. c. 8. fed. 5. = 6 Ann. c. 8. (ect. 6. 

the 
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the ſitting of parliament for any miſdemeſ- 
nor, or breach of truſt, in a public office. — 
By 4 G. III. c. 335, any trader having pri- 
vilege of parliament may be ſerved with le- 
gal proceſs for any juſt debt (to the amount 
of one hundred pounds and unleſs he makes 
ſatisfaction within two months, it ſhall be 
deemed an act of bankruptcy. If a pri vi- 
leged perſon ſhall be arreſted, he ſhall be 
diſcharged on motion, by conſtruction of 
12 W. III. c. 3. No privilege is allowed to 
a member, his family or ſervants, for any 
crime whatſoever. And privileged perſons 
have been convicted of miſdemeſnors, and 
committed, or proſecuted to outlawry in 
the middle of a ſeſſion (6). Writing and 
publiſhing ſeditious libels was reſolved by 
both houſes, not to be entitled to privi- 
lege (7) ;—and that the reaſons extended 
equally in every indictable offence (8). So 


u 11 and 12 G. III. c. 8. ſect. 1. And by 17 and 18 
G. III. c. 48. ſect. 3, 4. it is enacted, that before ſuch 
privileged perſon ſhall be ſerved with ſuch proceſs, the 
creditor to whom ſuch debt ſhall be owing, muſt make and 
lodge in ſome court of record in Dublin, an affidavit ve- 


rifying the debt, and that he believes ſuch perſon to be a 


trader; and if ſuch perſon will then enter into a bond, with 
ſufficient ſureties, to pay the ſum and all coſts that ſhall be 
_ recovered by action, he ſhall not be adjudged a bankrupt. 
(6) Mich. 16 E. IV. in ſcacca.—L. Raymond, 1461. 
(73 Commons journal, 24. Nov. Lords journal, 29. 
Nov. 1763. (8) Lords proteſt. ibid. 


the 
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the only privilege of parliament in ſuch 
caſe is, to give the houſe notice of the im- 
priſonment of the member, with the reaſon 
for which he is detained. This is daily | 
. practiſed on the ſlighteſt military accuſa- 
tions, preparative to a trial by court-mar- 
tial (9); and which is generally recognized 
by the ſeveral temporary ſtatutes for ſuſ- 
pending the habeas corpus. 


4th, Tas laws and cuſtoms relating to the 
lords in particular.—The chief of which is 
their judicial power, of which more here- 
after, By 9 H. III. they have a right in go- 
ing to and returning from parliament thro? 
the king's foreſts to kill one or two of his 
deer without warrant, in view of the for- 
reſter, if he be preſent; or on blowing a 
horn, if he be abſent. They have a right 
to be attended in parliament by the judges 
of the courts of king's bench and common 
pleas, and ſuch of the barons as have been 
made ſerjeants, and the maſters of the chan- 
The ſecretaries of ſtate, the attor- 

ney and ſolicitor-general, and the reſt of 
the king's council, being ſerjeants, are to 
this day ſummoned, by 31 H. VIII. (ic) 


(9) Commons journal, 20 April, 1762. 
(10) Smith's commonw. b. 2. c. 3.—Moor 551. 4 inſt. 
4.— Hale of parl. 140. 
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Every peer, by licence obtained from the 
king, may make another lord of parlia- 
ment, his proxy to vote for him in his ab- 
ſence (11). Each member has a right, by 
leave of the houſe, when a vote paſſes con- 
trary to his ſentiments, to enter his diſſent 
on the journals of the houſe, with his rea- 
ſons, which is called his proteſt. All bills 
which in their conſequence may affect the 
power of the peerage, are to have their riſe 
in that houſe—and to ſuffer no changes or 
amendments in the houſe of commons By 
6 Ann. c. 23. which regulates the election of 
the ſixteen Scots peers (in conſequence of the 
22d and 23d articles of the union) and pre- 
ſcribes the oaths to be taken by the electors, 
directions are laid down for the mode of 
ballotting— prohibiting the peers electing 
from being unuſually attended —and expreſs- 
ly providing that no other matter ſhall be 
treated of in that aſſembly, on pain of in- 
curring the penalty of præmunire. 


sth, Tux peculiar laws and cuſtoms of the 
houſe of commons relate principally to the 
raiſing taxes and electing members. It is 
an indiſputable privilege and right of the 
houſe of commons, that all grants of ſabſidies 
or parliamentary aids do begin in their 


(11) Seld. Baronage, p. 1. c. 1. 
houſe. 


r T — <a 


e , . ia cc 


Laws of Ex LAND and IRELAND. 19 


houſe. (12) And they will not ſuffer the 
leaſt alteration to be made by the lords to 
the mode of taxing by a money bill, The 
ſalutary proviſions for electiung members are 
reduced to three points. 1ſt, The qualifi- 
cations of the electors. ad, The qualifica- 
tions of the elected. 3d, The proceeding . 


at elections. 


iſt, Op qualifications of eleQors for 
knights of the ſhire, $ H. VI. c. 7. and 10. 
H. VI. c. 2. direct that they ſhall be cho- 
| ſen of men dwelling in the ſame county, of 
40 ſhillings a year freehold eſtate, clear of 
all charges and deductions, except parlia- 
mentary and parochial taxes. No perſon 
under twenty-one years of age ſhall vote for 
any member. No perſon convicted of per- 
jury, or ſubornation of perjury, ſhall have 
a vote . No perſon fhall vote from any 
freehold given to him fraudulently to qua- 
lify him to vote, — ſuch as contain an agree- 
ment to reconvey—or to defeat the eſtate 
granted; and ſuch agreements are made 


(12) 4 Inſt. 29.— See the inſtance of the commons re- 
jecting a money bill altered by the lords. 

© 19 G. II. c. 11. ſe d. 2. requires all freeholds under 
ten pounds, to be regiſtered with the clerk of the peace fix 
months before election. 3G. III. c. 13. ſect. 7. 


14 6. I. e. 19. fe. 1. 
C 2 void, 
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void, and the eſtate veſts in the grantee. 
Every voter ſhall have been in the poſſeſ- 
ſion or receipt of the profits of his freehold 
to his own uſe for twelve calendar months be- 
fore, except it came by deſcent, marriage, 
marriage ſettlement, will, or promotion to a 
benefice or office. That no perſon ſhall 
vote in reſpect of an annuity or rent charge, 
unleſs regiſtered with the clerk of the peace 
twelve months before. In mortgaged e- 
ſtates the perſon in poſſeſſion ſhall have 
the vote. 'That only one perfon ſhall vote for 
any one houſe or tenement. That no eſtate 
ſhall qualify a voter unleſs it has been aſ- 
ſeſſed to ſome land-tax aid at leaſt twelve 
months before the election. That no te- 
nant by copy of court roll ſhall vote as a 
freeholder. The right of election in bo- 
roughs is various, depending on ſpecial lo- 
cal cuſtoms, and by 2 G. II. c. 24”. the right 
in voting ſhall be allowed, according to the 
laſt determination of the houſe of commons 


21 G. II. c. 10. ſect. 1. freehold before vacancy with 
like exception. * 21 G. II. c. 10. ſect. 1. if the anmui- 
ty be under ten pounds per an. t 1 G. II. c. 9. ſea. 6. 

* 11 C. III. c. 12. ſect. 1, &c. made per. by 13 and 14 
G. III. c. 15. ſect. 1, &c. all controverſies in elections ſhall 
be referred by petition to the heute, who ſhall appoint a 
day to take ſuch into confideration, whereof notice ſhall 
be given :—and the ſubſequent ſections to 33. preſcribe 
the mode of trying the ſame. 


con- 
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concerning it.— By 3 G. III. c. 15 no free- 
man of any city or borough ſhall be ad- 
mitted to vote therein, unleſs he hath been 
admitted to his freedom twelve calendar 
months before (other than ſuch as claim 
by birth, marriage or ſervitude.) 


NexT, As to the qualification of perſons 
to be elected members. They muſt not be 
aliens born, or minors. They muſt not be 
any of the twelve judges (13)—nor of the 
clergy(14)—nor perſons attainted of treaſon 
or felony (15). Sheriffs of counties, mayors 
and bailiffs of boroughs are not eligible in 
their reſpective juriſdictions, as being re- 
turning officers (16). But they may be 
elected for other places (17). No perſons 
concerned in the management of any duties 
or taxes created ſince 1692, except the com- 
miſſioners of the treaſury, nor any of the 


21 G. II. c. 10, ſet, 1. Freedom before the vacancy 
with like exceptions. 

(13) Com. jour. 9 Nov. 1605. (14) Ibid, 13 Oct. 
1553.—8 Feb. 1620.— 17 Jan. 1667. (15) Ibid. 
21 Jan. 1580. 4 inſt. 47. (16) Ibid. 25 June, 1604. 
—14 Ap. 1614.—22 Mar. 1620—2, 4, 15 June, 17 Nov. 
1685. Bro. abr. t. parl. 7.— Hal. of parl. 114. 

(17) Whitlocke of par]. c. 99 —100.—101.—4 inſt. 48. 

Any natural born ſubje& may be elected to repreſent 
any county, &c. in parliament,— yet perſons have forfeited 
that right, and have been declared ineligible, - 


officers 
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officers following, (commiſſioners of prizes, 
tranſports, ſick and wounded ; wine licen- 
ces, navy, and vicualling ; ſecretaries or 
receivers of prizes; comptrollers of the army 
accounts; agents for regiments; governors 
of plantations, and their deputies; officers 
of Minorca or Gibraltar; officers of the 
exciſe and cuſtoms ; clerks or deputies in 
the ſeveral offices of the treaſury; exche- 
quer, navy victualling, admiralty, pay of 
the army or navy, ſecretaries of ſtate, ſalt, 
ſtamps,appeals,wine licences, hackney coach- 
es, hawkers and pedlars) or any perſons that 
hold any new office under the crown, creat- 
ed fince 1705, are incapable of being elec- 
ted members. No perſon having a penſion 
under the crown during pleaſure, or for 
any term of years, is capable to be elected. 
If any member accepts an office under the 
crown, except an officer in the army or 
navy, accepting a new commiſſion, his ſeat 
is void, but he may be re-cleQed. 


Every knight of a ſhire ſhall have a clear 
eſtate of freehold or copyhold, to the value 
of ſix hundred pounds per ann. and every ci- 
tizen and burgeſs three hundred pounds per 
ann. except the eldeſt ſons of peers—and of 
perſons qualified tobe knights of ſhires—and 
except the members of the two univerſities. 


There are inſtances wherein perſons qualified 
have 
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have forfeited their common right, and have 
been declared ineligible for that parliament, 
by a vote of the houſe of commons ; or for 
ever, by an act of the legiſlature. 


THE method of proceeding at elections 
is regulated by the law of parliament, and 
by ſeveral ſtatutes—from which it appears— 
That when the parliament is ſummoned, 
the lord chancellor (or if a vacancy happens 
during parliament, the ſpeaker by order of the 
houſe) ſends a warrant to the clerk of the 
crown in chancery, who thereon iſſues out 
writs to the ſheriff of each county for the e- 
lection of all the members to ſerve for that 
county, and every city and borough there- 
in: within three days after the receipt of 
the writs, the ſheriff is to ſend a precept 
under his ſeal to the returning officers of 
the cities and boroughs, commanding them 
to elet their members—and they are to 


* 1 G. II. c. 9. ſect. 1, 2. Sheriffs to ſend the precept 
within four days, and returning officer to proceed to elec- 
tion within twenty-one days, giving ſame notice, And by 
11 and 12 G. III. c. 10. ſe&. 1. the ſpeaker is directed 
in any receſs for more than twenty days to iſſue new writs 
for electing members in the room of ſuch as ſhall die during 
the receſs, ſubject to the conditions therein expreſſed, 
Which act is amended and extended, by 15 and 16 G. III. 
c. 11. ſect. 1, 2. to the election of members, who in ſuch 


receſs ſhall be called up to the houſe of peers. 
proceed 
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proceed to election within eight days from 
the receipt of the precept, giving four days 
notice thereof—and to return the perſons 
choſen, with the precept, to the ſheriff, 


ELECTIONSs for knights of the ſhire muſt 
be proceeded to by the ſheriffs in perſon ”, 
at the next county court that ſhall be held 
after delivery of the writ. If the county 
court falls on the day of the delivery of the 
writ, or within ſix days after, the ſheriff may 
adjourn the court and the election to ſome 
other time, not longer than ſixteen days, 
nor ſhorter than ten. But he cannot alter 
the place without conſent of all the candi- 
dates. And ten days public notice muſt be 
given of the time and place of the election. 
All ſoldiers quartered in county towns or 
boroughs muſt remove at leaſt one day 
before the election two miles at leaſt, and 
not return till one day after the poll 1s 
ended. Riots make an election void. No 
lord of parliament or lord- lieutenant of a 
county, or lord- warden of the cinque ports 
ſhall interfere in eleQions, If any officer of 


2 G. I. c. 19. ſect. 5. or by his underſheriff, or 
ſuch as he ſhall depute, which deputy is diredted by 15 
and 16 G. III. c. 16. ſect. 1. to be appointed when a poll 
ſhall be demanded at a place where, upon a former elec- 
tion, the number cf clectors have exceeded four hundred, 

2 G, I. e. 19. ſeQ. 8. 

exciſe, 


Rn , A Wea” e 


3 8 0 a a « 


Laws of EncLand and IRELAND. 25 


exciſe, cuſtoms, or ſtamps, or certain other 
branches of the revenue, preſumes to med- 
dle in elections by perſuading or diſſuading 
any voter, he forfeits one hundred pounds, 
and is diſabled to hold any office.. No 
candidate ſhall after the date of the writ, or 
after the vacancy, give any money or enter 
tainment to his electors, or promiſe to give 
any to particular perſons, or to the place, 
on pain of being incapable to ſerve that 
place in parliament*. And if any money 
be given to any voter to give or with-hold 
his vote, he that offers as well as he that 
takes, ſhall forfeit five hundred pounds, 


and is for ever incapable of being elected 


or holding any office in any corporation— 
unleſs before conviction he will diſcover 
ſome other offender of the ſame kind, which 
indemnifies him of his own offence*. The 
ſheriff or other returning officer muſt take 
an oath againſt bribery, and for the due exe- 
cution of his office, on the firſt day before 
he begins. The candidates, if required, 
muſt ſwear to their qualification and the 
electors in counties, to theirs*. The elec- 


tors 


* 2 G. I. c. 19. ſect. 8. and by 15 and 16 G. III. 
c. 16. ſect. 14, 15. he is incapacitated from ſitting in parlia- 
ment. ” 4 0, BE c. 14% w@.0 © Ibid. ſeQ. 4. 
15 and 16 G. III. c. 16, ſect. 8. * 3G... e. 13. 

leQ. 
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tors of cities and boroughs are compellable 
to take an oath againſt bribery and cor- 
ruption, and of abjuration'. The ſheriff 
muſt return the writ, and thoſe elected, to 
chancery before the day of meeting (if a 
new parliament) or if an occaſional va- 
cancy, within fourteen days after the elec- 
tion, under the penalty of five hundred 
pounds. If he does not return ſuch knights 
as are duly elected, he forfeits, by H. VI. one 
hundred pounds, and the returning officer in 
boroughs forty pounds; and beſides, by later 
ſtatutes of W. III. is liable to an action, in 
which double damages ſhall be recovered*. 
Any perſon bribing the returning officer, ſhall 
forfeit three hundred pounds. But the mem- 
bers returned, are the ſitting ones, until the 
houſe on petition ſhall judge the return illegal. 


ſect. 1. And members of counties, againſt bribery and 
corruption. And by 15 and 16 G. III. c. 16. ſect. 12. 
another oath is preſcribed for the inhabitants of boroughs. 
1 G. II. c. 9. ſect. 4. and by 15 and 16 G. II. c. 16. ſect. 1. 
another oath is preſcribed. By the 15 and 16 G. III. 
c. 16. ſect. 4, 5. No riot ſhall induce him to cloſe the 
pole, but in ſuch caſe he ſhall adjourn until a more conve- 
nient time. In caſe of an equality of votes, he is directed 
to give a caſting voice, whether otherwiſe qualified or not; 
and if he returns more than the number directed by the 
writ, he forfeits two thouſand pounds. 15 and 16 G. III. 
c. 16. ſect. 6. no perſon ſhall vote out of any rent charge 
of leſs than twenty pounds yearly value. h By 11 G. 
III. c. 12. made perpetual, by 13 and 14 G. III. c. 15. 


ſect. 1. 


6th, Tun 
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6th, Tye method of making /aws. If pri- 
vate relief be ſought, a petition muſt be pre- 


ferred by a member, ſetting forth the griev- 


ance— which 1s referred to a committee, and 
on their report, leave is given to bring in the 
bill. In public matters it is brought in on 
motion. It is preſented on paper, with 
large blanks left for amendments, if neceſ- 
ſary. In the lords, if it be of a private na- 
ture, it is referred to two judges. The bill 
thus brought in, is read a firſt, and then a 

ſecond time; after each reading, the ſpeaker 
opens the ſubſtance of it, and puts a queſtion, 
if it ſnall proceed any farther. At any ſtage 
it may be oppoſed, and if the oppoſition ſuc- 
ceeds the bill is dropped for that ſeſſion.— 
After the ſecand reading, it is referred to a 
committee, either of a few members, or of 
the whole houſe, according to its conſe- 
quence. Here it is debated clauſe by clauſe. 
After it is gone thro' the committee, the 
chairman reports it to the houſe. —Then 
the houſe re-conſider it, and the queſtion is 
put on each clauſe. When they have a- 


greed, it is engroſſed, and then read a third 


time, and ſometimes amended. If a new 
clauſe be added, it is by tacking a ſeparate 
parchment to the bill, called a rider. Then 


the queſtion is put, if the bill ſhall paſs.— 
Then 


- —— — — — nt — 
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Then the title is ſettled. —Then one of the 
members carries it to the lords, and defires 
their concurrence. It there paſſes thro' 
the ſame forms ;—if rejected, no more no- 
tice is taken. If agreed to, the lords ſend 
a meſſage by two maſters in chancery, or 
two judges, and it remains with the lords, 
If there are any amendments, they are ſent 
to the commons with the bill for their con- 
currence. If they diſagree,—a conference 
follows between members deputed by each 
houſe. If both houſes remain inflexible, 
it 1s dropped. If the amendments are a- 
greed to, the bill is ſent back by one of 
the members. The ſame forms are obſerved 
mutatis mutandis.— But when an ad of grace 
is paſſed—it is firſt ſigned by the king, 
and then read once only in each houſe, 
without any amendment (18). All bills lye 
in the houſe of lords to wait the royal aſſent, 
except a money-bill, which after receiving 
the lords concurrence is ſent back to the 
commons (19). 


THe royal aſſent is given by the king 
in perſon; or by commiſſioners, by letters 
patent under the great ſeal, and ſigned by 
himſelf. In either of which caſes, when it 


(18) Com. jour. 17 June, 1747. D'ewes journ, 20. 


has 


73 (19) Com. journ. 24 July, 1660, 
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has received the royal aſſent, it is an act of 
parliament. 


7th, PaRLIAuEN TS may be adjourned, 
prorogued, or diſſol ved. 


AN adjournment is the continuance of the 
ſeſſion from day to day, or fometimes for a 
week or month together. After an ad- 
journment all bills remain in the ſame ſtate 
as before; but by proragation (which is the 
continuance of the parliament from one 
ſeflion to another) all bills not finiſhed muſt 
be reſumed de novo (if at all). It is pro- 
rogued by the chancellor in the king's pre- 
ſence; or by commiſſion from the crown. 
Unleſs ſome act be paſſed or judgment be gi- 
ven in parliament, it is no ſeſſion at all (20). 
By 30 G. II. c. 25. if at the time of an actual 
rebellion, or imminent danger of an invaſi- 
on, the parliament ſhall be ſeparated, the 
king may call them together by proclama- 
tion, giving fourteen days notice. 


A vp1s80LUTION may be effected, 1. By 
the king's will, expreſſed in perſon or by re- 
preſentation. 2. It may be diſſolved by 
demiſe of the crown, by 7 and 8 W. III. 
c. 15. and 6 A. c. 7'. the parliament in 


(20) 4 inſt. 28. Hal. of par). 38. 1 SA 
ſect. Is 2, 3. 


being 


7 
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being ſhall continue for ſix months after 
the death of the king or queen, unleſs 
ſooner prorogued or diſſolved by the ſucceſ- 
ſor. If it be ſeparated at the time of the 
king's death, it ſhall aſſemble immediately; 
and if no parliament is then 1n being, the 
laſt one ſhall aſſemble, and be again a par- 
liament. 3. A parliament may diſſol ve by 
length of time.—By ſt. 1. G. I. the parlia- 
ment muſt expire at the end of every ſe- 
venth year, unleſs diſſolved by the royal 


prerogative. 


* 7 G. III. c. 3. ſe. 1. At the end of eight years to 
be accounted from the day on which by the writ the pa- 


liament is appointed to meet. 
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Of the King and his Title. 


Tu E ſupreme executive power of theſe 
kingdoms is veſted in a ſingle perſon ; King 


or Queen. 


Tux crown is by common law and con- 
ſtitutional cuſtom hereditary—in a manner 
peculiar to itſelf ; for the right of inheri- 
tance may from time to time be changed 
or limited by act of parliament, under which 
limitation the crown ſtill continues heredi- 
tary. It 1s at preſent limited by 12 and 
13 W. III. c. 2. to the heirs of the body 
of the Princeſs Sophia (who was the grand- 
daughter of James the Iſt, by Elizabeth, 
queen of Bohemia, who was his daughter) 
being proteſtants, By 6 Ann. c. 7. it is 
highly penal to doubt the power of the 
king and parliament, to new model or alter 
the ſucceſſion, - and it enacts, that if any 
perſon maliciouſly, edviſedly, and direct, ſhall 
maintain by writing or printing, that they 
have not power to make laws to bind the 


Eng. ft. d 2 Ann. c. 5. ſeQ. 1. 
crown 
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5 crown and the deſcent thereof, ſhall be 


guilty of high treaſon; or if he maintains 
the ſame by only preaching, teaching, or 
adviſed ſpeaking, he ſhall incur the penal- 
ties of præmunire. 


By this limitation it deſcended to her ſon, 
G. I. and thence thro' G. II. to his great 

ndſon, our preſent illuſtrious monarch, 
G. III.—25 Oct. 1760. 


CHAP. 
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Of the King's Royal F. amy. 


Th E Queen is the moſt conſiderable 
branch of the king's family :—She is either 
queen, regent, and therefore holds the crown 
in her own right; as Mary : or, queen 
conſort ; who is the wife of the reigning 
king: or, queen dowager ; who is the re- 
lit of the laſt king, She is diſtin from 
the king. She may do many acts of owner- 
ſhip without his conſent, as purchaſing and 
conveying (1). She is capable of taking a 
grant from the king. She has ſeparate 
courts and officers, not only in matters of 
ceremony, but law. She has her attorney 
and ſolicitor general. She may ſue, and be 
ſued alone. She has a right to diſpoſe of her 
effects by will. She is in all legal proceed- 
ings as a feme ſole (2) She has many pre- 
rogatives ;—as not paying toll (3).—But 
in general when the law has not declared 
her exempted, ſhe is on the ſame footing 
with other ſubjeas. She has ſome pecu- 


(1) 4 Rep. 23. (2) Co. Litt. 133.—Finch Law 86. 
(3) Ihid. 


Vo“. I. | niary 
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niary advantages, as, an antient perquiſite 
called aurum regine,—the tail of all whales 
taken on the coaſt (4). In point of the ſe- 
curity of her life and perſon, ſhe is on the 
ſame footing with the king.—lt is by 25 
E. III. equally treaſon to compaſs or ima- 
gine her death :—To defile her, amounts 
to the ſame high crime, as well in the per- 
ſon committing the fact, as in her, if con- 
ſenting.— The huſband of a queen regnant 
is her ſubject; as prince George of Den- 
mark was to queen Anne. A queen dowa- 
ger enjoys moſt of the privileges of queen 
conſort, but it is not high treaſon to con- 
ſpire her death, or to violate her chaſtity. 
No man can marry a queen dowager with- 
out ſpecial licence from the king, on pain 
of forfeiting his goods and lands. She, 
altho* an alien, is entitled to dower (5). 
She does not loſe her regal dignity when 
ſhe marries a commoner. 


By 25 E. III. to conſpire the death of 
the prince of Wales; or to violate the chaſ- 
tity of either the queen conſort, or princeſs 
royal, is high treaſon. 


Tae jounger children are little more re- 
garded by the laws than to give them pre- 


(4) BraQon. I. 3. c. 3. (5) Co. Litt. 31. 
cedence. 
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cedence.— By 31 H. VIII. c. 10. no perſon, 
except the king's children, ſhall fit at the 
ſide of the cloth of eſtate in the parlia- 
ment chamber. — And that certain officers 
ſhall precede, all dukes, except ſuch as ſhall 
be the king's ſon, brother, uncle, nephew, 
grandſon, or brother or ſiſter's ſon. The 
care of all the king's grandchildren, while 
minors, and of their marriages, belongs to 
the king, even during their father's life (6). 


(6) Forteſo. al 401, 440. 
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1 
Of the Councils belinging to the King. 


Or theſe, the firſt is the high court of 
parliament, of which we treated in ch. 2. 


of this book. 


2d, ThE peers are by birth hereditary coun- 
fellors of the crown, and may be convened 
during the ſitting of parliament, or when 
there is none in being, —and they have a 
right to demand individually an audience 
to lay before the king ſuch matters as they 
may judge of importance for the public. 


za, Tae judges of the courts of law. 


4th, Tas privy council, The king names 
the members at his will, and they are ſub- 
jeQ to his removal at pleaſure. They are 
to adviſe him according to the beſt of their 
cunning and diſcretion, for his honour and 
the good of the public, without partiality.— 
To keep his councils ſecret. To avoid 
eorruption.— To help and ſtrengthen the 
execution of what ſhall be there reſolved. — 
To withſtand all perſons who would at- 
tempt 


* 
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tempt the contrary; and to obſerve, keep 
and do all that a good counſellor ought.— 
Their power is to enquire of all offences 
againſt government, and to commit the of- 
fenders to take their trial. In admiralty 
and plantation cauſes, and in matters of 
lunacy and idiotcy, the privy council have 
cognizance as a court of appeal. If a queſ- 
tion ariſes between two provinces concern- 
ing the extent of their charter, and the like, 
the king exerciſes original juriſdiction there- 
in;—ſo if any perſon claims an iſland or 
province. From all dominions of the crown 
(except Great Britain and Ireland) an ap- 
peal lies to this council, who hear the alle- 
gations and proofs, and report it to his 
majeſty, by whom final judgment is given. 
—By 12 and 13 W. III. c. 2*. no perſon 
born out of the dominions of the crown, 
unleſs born of Engliſh parents, even tho' 
naturalized, ſhall be capable of being a privy 
counſellor. —By 3 H. VII. c. 14. if any of 
the king's ſervants of his houſehold con- 
ſpire or imagine to take away the life of a 
privy counſellor, it is felony *.—By 9 Ann. 
c. 16. any perſon that ſhall unlawfully ar- 


Brit. ſtat. 13 G. II. c. 7. ſea. 6—10, 
b Eng. ſtat. 3 H. VII. c. 14. It ſhall be tried before 
the ſteward, treaſurer, and comptroller, or two of them, 


by a jury of twelve of the houſehold. 
| tempt 
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tempt to kill, or ſhall unlawfully aſſault and 
ſtrike, or wound any privy counſellor in 
the execution of his office, ſhall be felons, 
and ſuffer death. Iis diſſolution depends 
on the king's pleaſure; but, by 6 Ann, 
c. 7*. no privy council in being ſhall be 
diſſolved by the demiſe of the crown, till 
ſix months after (unleſs ſooner determined 
by the ſucceſſor. 


© Brit. ſtat. 6 Ann. c. 7. ſeQ. 8. 
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Of the King's Duties. 


His principal duty is to govern his peo- 
ple according to law. By 12 and 13 W. III. 
c. 2*. it is declared, that the laws of Eng- 
land are the birth- right of the people there- 
of.— That all the kings and queens 'ought | 
to adminiſter the government of the ſame, 
according to the ſaid laws.—That all their 
officers and miniſters ought to ſerve them 
reſpeQively, according to the ſame. And 
therefore all the laws for ſecuring the eſta- 
bliſhed religion, and the rights and pro- 
perties of the people are thereby ratified 
and confirmed. 


By I W. and M. c. 65. the coronation oath 
is couched in theſe words ;—* Will you 
« promiſe and ſwear to govern the people 
© of this kingdom, and the dominions there- 
* unto belonging, according to the ſtatutes in 
* parliament agreed on, and the laws and 
* cuſtoms of the ſame ?—Will you, to your 
** power, cauſe law and juſtice, in mercy, 


a Sce note (e), chap. 1. of is volume. 
b Engliſh ſtat. 
cc to 
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* to be executed in all your judgments ?— 
« Will you, to the utmoſt of your power, 
„maintain the laws of God, the true pro- 
« feſſion of the goſpel, and the proteſtant 
* reformed religion, eſtabliſhed by the law? 
« —And will you preſerve unto the biſhops 
« and the clergy of this realm, and the chur- 
* ches committed to their charge, all ſuch 
rights and privileges as by law do, or.ſhall 
e appertain unto them, or any of them?“ 
To which the king or queen, laying his 
or her hand on the holy goſpels, ſhall ſay, 
The things which I have here before pro- 
miſed, I will perform and keep :—So _ 
me God—and {hall kiſs the book. 


Every king, at his acceſſion, ſhall take 
an oath, and ſubſcribe to it, to preſerve the 
proteſtant religion and preſbyterian church 
government, in Scotland, And at his co- 
ronation, ſhall take and ſubſcribe a ſimi- 
lar oath, to preſerve the ſettlement of the 
church of England, within England, Ire- 
land, Wales and Berwick, and the territo - 
ries thereunto belonging. | 


CHAP, 


>” 


* — * 
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Canin 


Of the King's Prerogative. 


Tusk are either direct, or incidental : 
The direct, are ſuch poſitive parts of the royal 
character and authority, as are rooted in, 
and ſpring from his political perſon—as the 
right of ſending ambaſſadors, making peace 
and war, and the like. 


Tgos E that are incidental bear a rela- 
tion to ſomething elſe, diſtint from his 
his perſon ; ſuch as, that no coſts ſhall be 
recovered againſt him. 


Hrs direct prerogatives may be divided 
into three kinds: his royal character; his 
royal authority ; his royal income. 


As to his character, or dignity*, He has 
the attribute of ſovereignty, or pre-eminence. 


Hence no ſuit or action can be brought 


againſt him in civil matters, —no court hav- 
ing juriſdiction over him (1). Hence his 
perſon is ſacred, tho' the meaſures purſued 


in his reign are tyrannical; yet in private 


* 33 H. VIII. c. 1. ſect. r. (1) 1 Finch. I. 83. 
concerns 
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concerns he 1s to be petitioned in his court 
of chancery, where the chancellor will ad- 
miniſter right, as matter of grace, not com- 
pulſion (2). In caſes of ordinary public 
oppreſſion, the conſtitution has provided, by 
means of indidments and parliamentary 
impeachments, that none ſhall aſſiſt the 
crown in contradiction to the laws of the 
land. In caſes of extraordinary public op- 
preſſion, which may happen to ſpring from 
any branch of the ſovereign power, and 
which are out of ſtated rules, or expreſs 
legal proviſion, the neceſſities of the times 
muſt find new remedies. He has alſo the 
attribute of perfection; he can do no wrong ; 
his miniſters alone are anſwerable for any 
at done by adminiſtration : he is alſo in- 
capable of thinking wrong, If the crown 
ſhould grant any franchiſe or privilege con- 
trary to reaſon, or prejudicial to the com- 
monwealth, or to a private perſon, it is 
rendered void. In the king is no negligence 
or lapſe, and therefore no delay will bar 
his right, —zullum tempus occurrit regi (3), 
In him can be no ſtain or corruption of 
blood. If the heir was attainted of treaſon 
or felony, and afterward the crown ſhould 
deſcend to him, this would purge it ip/o 
facto (4); as was the caſe with H. VII. He 


(2) Finch, 255. (3) Ibid. 82. Co. Litt. go. 
(4) Finch, I. 82. 
can 
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can never be a minor; and therefore his 
royal grants and aſſents are good, tho' he 
has not attained the age of twenty-one 
years ; yet it is uſual to appoint a protec- 
tor or guardian for a limited time, as is now, 
by 5 G. III. c. 2.7. He has the attribute of 
perpetuity, Immediately on the deceaſe of 
the reigning prince, his imperial dignity is 
at once veſted in his heir, who is eo in/tanti, 


king. 


As to his authorities and powers ; in the 
exertion whereof, conſiſts the executive part 
of government. He has the ſole power of 
ſending and receiving ambaſſadors to and 
from foreign courts. Theſe perſons are 
protected from puniſhment for any crime 
they may commit; but if they groſsly of- 
fend, they may be ſent home, and. accuſed 
before their maſter ; as was Count Gyllen- 
berg, the Swediſh miniſter to Great Britain, 
1716. By 7 Ann. c. 12. all proceſs where- 
by the perſon of any ambaſſador, or his 
domeſtic ſervant ſhall be arreſted, or his 
goods diſtreined and ſeized, ſhall be null 
and void; and the perſons proſecuting, ſo- 
liciting, or executing ſuch proceſs, ſhall be 
deemed violaters of the law of nations, and 
diſturbers of the public peace, and ſhall 
ſuffer ſuch puniſhment as the lord chan- 


cellor and the two chief juſtices, or any 
two 
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two of them ſhall think fit. But no tradeſ- 
man within the deſcription of the bank- 
rupt laws, who ſhall be in the ſervice of 
any ambaſſador, ſhall be protected by this 
act.— Nor ſhall any one be puniſhed for 
arreſting his ſervant, unleſs his name be 
regiſtered with the ſecretary of ſtate, and 
by him tranſmitted to the ſheriffs of Lon- 
don and Middleſex. 


IT is the king's prerogative to make 
treaties, leagues, and alliances. Whatever 
contract he engages in, no power in the 
kingdom can legally delay, reſiſt, or annul. 
But a parliamentary impeachment for the 
puniſhment of ſuch miniſters as adviſed 
ſuch treaties from criminal motives, may 
take place. 


He has alſo the ſole power of making peace 
or war :—S0 that to make a war completely 
effectual, it is in England, to be publicly 
declared by the king's proclamation. And 
here again the check of parliamentary im- 
peachment is preſerved againſt the mini- 
ſters and adviſers, of a wanton or injurious 
exertion of this prerogative. But before 
war is declared, the miniſters of the crown 
may iſſue /etters of marque and repriſal on 
due demand. They are granted when the 
ſubjects of one ſtate are injured by thoſe of 

| another, 
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another, and juſtice is denied. They are 


to ſeize the bodies and goods of the ſubjects 


of the offending ſtate until ſatisfaction be 
made.— By 4 H. V. c. 7. the form is direc- 
ted, - that the ſufferer muſt firſt apply to 
the lord privy ſeal; and he ſnall make out 
letters of requeſt under that ſeal. If after 
ſuch requeſt, the party do not make within 
convenient time, due ſatisfaction to the 
party grie ved, the lord chancellor ſhall make 
out letters of marque under the great ſeal, 
by virtue of which he may attach and ſeize 
the property of the aggreſſor nation, with- 
out being condemned as a robber or pirate. 
— The prerogative of ſafe conduct, without 
which no member of one ſociety has a right 
to intrude into another. No ſubject of a 
nation at war with us can come into the 
realm, nor can travel on the high ſeas, or 
ſend his goods from place to place, without 
danger of being ſeized by us, unleſs he has 
letters of ſafe conduct, which are granted 
under the great ſeal and inrolled in chancery. 
Paſjports under the king's ſign manual or 
licences from embaſſadors are of equal va- 
lidity. By magna charta all merchants ſhall 
have ſafe conduct to come into, depart from, 
or tarry in this kingdom for the exerciſe 
of merchandize, without any unreaſonable 
impoſts, except in time of war. And if 
war breaks out between their country and 


ours, 
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ours, they ſhall be attached without harm 
of body or goods, till the king or his chief 
juſticiary ſhall be informed how our mer- 
chants are treated in their country if ours 
are ſecure, ſo ſhall theirs. 


Tux king is a conſtituent part of the le- 
giſlative power; he has a right to reject 
ſuch proviſions in parliament as he judges 
improper; he is not bound by any act unleſs 
ſpecially named yet where an act is made 
to preſerve public rights and ſuppreſs public 
wrongs, and does not interfere with the 
eſtabliſhed rights of the crown, it is binding 
as well on the king as the ſubject (5). The 
king may take the benefit of any particular 
act though he be not ſpecially named (6). 


Tux king is generaliſſimo or fir/? in mili- 
tary command in the kingdom; he has the 
ſole right of raiſing fleets and armies, By 
13 C. II. c. 6. he has the prerogative of ap- 
pointing ports and havens for the excluſive 
landing and loading merchandize—but he 
could not narrow nor confine their limits 
when once eſtabliſhed. By 1 E. c. 11. and 
13and 14 C. II. c. 11. ſect. 14. he may aſſign 
proper wharfs and quays in each port for ex- 
cluſive landing and loading. 


(5) 11 Rep. 71. (6) 7 Rep. 32. 
THE 


. © Gy 
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Tux erection of beacons, lighthouſes, and 
fea-marks, are branches of the prerogative : 
—he has the excluſive power, by commiſ- 


ſion under the great ſeal (7), to cauſe them 


to be erected in fit places (8), as well on the 


lands of the ſubject as of the crown, which 


power is uſually veſted by letters patent in 


the lord high admiral (9). By 8 E. c. 13. the 


corporation of Trinity houſe may erect 
beacons or ſea- marks where they think pro- 


per; and if the owner of the land, or other 


other perſon ſhall deſtroy them, or ſhall 
take down any ſteeple, tree, or known ſea- 
mark, he ſhall forfeit one hundred pounds, 
and in caſe of inability to pay it, be out- 
lawed pro facto. | 


By 12 C. II. c. 4. and 29 G. II. c. 16. he 
has the prerogative of prohibiting the ex- 
portation of arms or ammunition under ſevere 
penalties. 


He has alſo a right, when he ſees proper, 
of confining his ſubjects to ſtay within the 
kingdom, or when abroad, to command their 


return (10). 


(7) 3 Inſt. 204. 4 Inſt. 148. (8) Rot. clauf. 1 R. 2. 


M. 42.—Prynne on 4 Inſt. 136. (9) 4 Inſt. 149. 
Sid. 158. 3 G. III. c. 15. ſeQ. 4. Felony 
if done in the harbour of Dublin. (io) 1 Hawk. 


P. © . 


He . 
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He is the fountain of juſtice and general 
conſervator of the peace; he has therefore 
the right of ereding courts of juſtice. By 1 
G. III. c. 23*. the judge are continued in 
their office during good behaviour, notwith- 
ſtanding the demiſe of the crown, —and 
their full ſalaries are ſecured to them, dur- 
ing the continuance of their commiſſions. 
In all legal proceedings the king is ſuppoſed 
to be in court, and thereſore does not ap- 
pear by attorney as other men do (11). 


Th power of proclamations is veſted in 
the king alone. They have a binding force 
when they are grounded on, and enforce 
the law of the land (12); but they are 
not binding where they contradi& the old 
laws, or eſtabliſh new ones. It is thus, 
an eſtabliſhed law, that the king may pro- 
hibit any of his ſubjects from leaving the 
kingdom ;—a proclamation, therefore, for- 
bidding this in general, by laying an em- 
bargo on all ſhipping in time of war, will 
be equal as an act of parliament (13). But 
a proclamation laying an embargo on all 
veſſels laden with wheat (tho' in a general 
ſcarcity) is contrary to law, and EY 
to 22 C. II. c. 13. 


© In Ireland the judges hold their ſeats durante bene 
placito. (11) Finch, 1. 81, (12) 3 Inft. 162. 


(13) 4 Mod. 177—179. 


THE 
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THz king is likewiſe the fountain of ho- 
nour, He has the ſole power of conferring 
dignities and honours. He has the prero- 
gative of erecking and diſpoſing of offices; but 
he cannot annex new fees to them, nor 
aanex new fees to old offices. This would 
be a tax on the ſubject, which cannot be 
impoſed but by parliament (14). He has 
alſo the prerogative of conferring privileges 
on private perſons, — as granting precedence 
to any ſubject (15), making an alien, a de- 
nizen, and the like, 


He is the arbiter of commerce, He has 
the eſtabliſhment of public marts and fairs, 
with the tolls annexed thereto. He has the 
regulations of weights and meaſures'. He 
can give authority to, or make current all 
monies, He has the prerogative of coining, 
with refpeQ of which, there are three things 
to be conſidered, — the materials, the im- 
preſſion, the denomination, It muſt. be of 
gold or ſilver (16). Copper halfpence\ and 
farthings were firft coined in 1 and 
made current by proclamation in all pay- 
ments under ſixpence: But they are not 
on the ſame footing as the former, particu- 
larly with regard to the offence of counter- 


(14) 2 Taſt. 533. (15) 4 Inſt. 36. a 7 W. III. 
c. 24. ſect. 1.—10 W. III. c. 2. feQ. 3. regulates their 
ſtandard. (16) 2 Inſt. 577. 


Vo“. I. E feiting 
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feiting them. The impreflion or ſtamping 
thereof is a prerogative. The denomination 
is alſo in the breaſt of the king. If any 
unuſual pieces are coined, the value muſt 
be aſcertained by proclamation. He may 
legitimate foreign coin, and make it cur- 
rent here—declaring at what value it ſhall 

be taken in payment (17). He may alſo 
cry down any coin of the kingdom, and 
make it no longer current (18). 


He is the head of the church, both by 26 
H. VIII. e. 1. and 1 El. e. 1. He con- 
venes, prorogues, reſtrains, regulates, and 

diſſolves all eccleſiaſtical Hude. By 25 
H. VIII. c. 19. his royal aſſent is actually 
neceſſary to the validity of every canon. 
By the ſame ſtatute, he has the appointment 
to all vacant biſhopricks, and other certain 
eccleſiaſtical preferments. He is likewiſe 
the dernier reſort in all eccleſiaſtical cauſes, 
an appeal lying ultimately to him in chan- 
cery from the ſentence of every ecclefiaſ- 
tical judge, by the ſame ſtat. 25 H. VIII. 


c. 19*. | | 
(17) 1 Hale, p. c. 1979. (18) Ibid. 28 H. VIII. 

c. 5.—2 El. c. 1. ſea. 17. c. 2. ſet. 6. 28 H. VIII. 6 

c. 5. revived by 2 El. c. 1. ſc d. 17. s 28 H. VIII. 

c. 5. ſect. 3. 
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Of the King's Revenue. 


Tres revenues of the crown are either 
ordinary or extraordinary. The former are 
ſuch as have exiſted time out of mind in 
the crown; or elſe have been granted by 
parliament in exchange for ſuch as were 
inconvenient to the ſubject. 


THE -firſt of the ordinary revenues is the 
cuſtody of the temporalties of a biſhop, which 
on the vacancy of a biſhoprick, are imme- 
diately veſted in the king*. But at preſent 
the new biſhop receives his temporalties 
untouched by the king, and may maintain 
an action for the profits (1). 


Tae king is entitled to a corody out of 


every biſhoprick; which is to ſend one of 


his chaplains, to be maintained by the bi- 
ſhop, or have a penſion until he 1s pro- 
moted to a living (2). It is now fallen into 
diſuſe. 


And ſo likewiſe, in caſe of contempt. —Stamf, prær — 
54. (1) Co. Litt. 67, 341. (2) F. N. B. 230. 
E 2 Hs 
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Hz has all the tithes of extra-parochial 
places (3), on the confidence, to diſtribute 
them for the good of the clergy. He has the 
firſt fruits and tenths of all ſpiritual prefer- 
ments. They are the firſt year's profits of 
a living, according to a value made and 
confirmed by 1 E. c. 4; and the tenths 
of the annual profits of each living, by the 
ſaid valuation, By that ſtatute, all vica- 
rages under? ten pounds a year, and all rec- 
tories under ten marks, are diſcharged from 
firſt fruits. Ifin ſuch livings as are charge- 
able, the incumbent lives but half a year, 
he pays a quarter of the firſt fruits; if but 
a year, then half; if a year and a half, 
three quarters; if two years, the whole“. 
By 27 H. VIIL c. 8. no tenths are to be 
paid the firſt year. By 5 and 6 Ann. if a 
benefice be under fifty pounds per ann. 
clear value, it ſhall be diſcharged of firſt 
fruits and tenths. By 2 Ann. c. 115, the 

j revenue 


(3) 2 Inſt. 647. * d By 26 UH. VIII. c. 8. revived 
by 2 E. c. 3. firſt fruits, which are the firſt year's profit 
of 2 living, and the twentieth part of the annual value 
thereof, were veſted in the crown, 2 E. c. 3. ſect. 5. 
Vicarages, not exceeding ſix pounds, thirteen ſhillings, 
and four pence, and parſonages not exceeding five pounds. 
42 G. I. c. 15. ic. 4. Four years allowed to pay it, by 
inſtallments. * By two ſeparate letters patent of 
queen Anne, dated 7 Feb. 1711, the firſt fruits and twen- 
tieth parts are granted to truſtees and their ſucceſſors for 

ever, 
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revenue of firſt fruits and tenths are veſted 
in truſtees for ever, to form a fund for the - 


augmentation of poor livings, which is called 
Queen Anne's bounty, 


He has the rents and profits of the de- 
meſne lands of the crown'. Theſe are al- 


ever, as a fund for repairing churches and increaſing the 
value of ſmall benefices. And thoſe letters patent were 
afterwards confirmed in parliament, by 2 G. I. c. 15. ſeQ. 1. 

f Theſe ariſe on lands which are the antient inheritance 
of the crown,—vupon the grants of the lands, &c. which 
belonged to religious perſons, and which were wreſted from 
them, by 28 H. VIII. c. 16. and 33 H. VIII. c. 5 from 
the rents reſerved in grants of fairs, markets, fiſheries and 
ferries ;—and by the rents, reſerved by the crown, on the 
diftribution of the lands of the ſix forfeited counties of Done- 
gal, Tyrone, Fermanagh, Derry, Armagh and Cavan, They 
alſo ariſe from port corn rent, compoſitionrent and quit rent. 
1. Poſt corn rent (ſo called quia ad portam monaſterii jaceba- 
tur), which originally was paid by tenants to monaſteries ; 
and now by letters patent, dated 20, April, 1763, are veſted 
in the commiſſioners of the revenue, for the uſe of the 
crown. Compoſition-rent, which was reſerved by treaty 
entered into between the inhabitants of Connaught and 
part of Munſter, and king James I. by leiters patent of 
king James I. dated the 21ſt of July, 1615, on condition 
of their being freed from ail uncertain ceſſes. Quit- rent, 


is an acreable rent, differing in each province, and reſerv- 


ed to the crown upon the forfeited eſtates, by 14 and 15 
C. II. c. 2. ſc&. 3, 4. at the time they were parcelled out 
to the innocent ſufferers, to the tranſplantees, or to the 
ſoldiery. In Leinſter it amounts to three pence; in Mun- 
ſter, to two pence farthing ; in Ulſter, to two pence ; and 
in Connaught, to three half-pence per acre. All theſe 
ſpecies of rents yield to the crown about ſixty-ſeven thou- 
ſand and forty pounds. 


moſt 


-—- 
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moſt granted away to the ſubject. But 
now, by 1 Ann. c. 7. no leaſes or grants 
from the crown can be for more than thirty 
one years, or three lives, except of houſes 
for fifty years. And no reverſionary leaſe 
can be made to exceed (with the eſtate in 
being) three lives, or thirty one years.— 
The tenant muſt be liable to an action for 
waſte, the uſual rent muſt be reſerved, 
or where there has been no rent then, one 
third of the clear yearly value. 


He has an hereditary exciſe of one ſhilling 
and three pence a barrel on all beer and ale 
ſold in the kingdom *, in lieu of the mili- 
tary tenures and purveyance which king 


Charles II. reſigned. 


He has alſo, by 3o G. II. c. 19. ſeven 
thouſand pounds per annum, iſſuing out of 
new ſtamp duties, impoſed on wine /icences, 


s By 14 and 15 C. 2. c. 8. there is an hereditary duty 
of two ſhillings and fix pence for every thirty-two gallons 
of ale and beer of above ſix ſhillings per barrel, and of fix 
pence for the ſame quantity at or under fix ſhillings per 
barrel, brewed for ſale; and four pence upon every gallon 
of ſtrong waters, diſtilled for ſale. Beſides which, by 
17 and 18 G. III. c. 1. ſcct. 2. there has been additional 
duties impoſed, of two ſhillings on every thirty-two gallons 
of ale or beer of above fix ſhillings per barrel; ard four 
pence on the like quantity, it at or under fix ſhillings per 
barrel; and for every gallon of ſtrong waters four pence. 


In 
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in lieu of a rent payable to the crown by 
perſons licenſed to ſell wine by retail, 
which was aboliſhed by that ſtatute *. 


He has the profits ariſing from fore/?s. 


Hz has the profits ariſing from the ordi- 
nary courts of juſtice ;—as fines, forfeitures, 
ſetting the great ſeal to charters. Theſe 
have been almoſt all granted out to the ſub- 
jects. But by 1 Ann. c. 7. any future 
grant ſhall only continue for the life of the 
prince who grants them. 


He has the right to roya/ h⁰⁰x (which are 
whale and ſturgeon) when taken on the coaſt, 
or near the ſhore (4). 


h By 14 and 15, C. II. c. 18. ſeQ. 2. no perſon ſhall 
ſell beer or ale by retail withont licence, for which there 
ſhall be paid twenty ſhillings a year. — And by 17 and 18 
C. II. c. 19. all perſons felling wines or ſtrong waters by 
retail, are required to have a licence, for which they ſhall 
pay (if for wine) ſuch ſum as may be agreed on, not un- 
der forty ſhillings, or more than forty pounds in the city 
or county of the city of Dublin, or more than twenty 
pounds in any other part of the kingdem. (And if for 
ſtrong waters) not under forty ſhillings, nor more than 
five pounds in any part of the kingdom, except in the city, 
or within four miles of the tholſel of the city of Dublin; 
where, by 3 G. III. c. 27. they muſt pay a.ſum not leſs 
than four pounds, or more than ten pounds yearly. 

i A moiety of this branch of the revenue is granted to 
the lord chancellor to enable him to ſupport the dignity cf 
his office. (4) 3 Plowd. 315. 

He 
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He has the right ta ſhipwrecks, By Weſt. 
1. 3 Ed. I. c. 4. if any thing (as a dog) 
_ eſcape alive, it is not à legal wreck (5); 
but the ſheriff of the county is bound to 
keep the goods a year and a day; that if 
any one can prove his property in his own 
right, or by repreſentation (6), they may 
be reſtored. If the goods are periſhable, 
the ſheriff ſhall ſell them, and the money 
remain in his hands (7). This franchiſe is 
uſually granted to lords of manors. And 
if any, is ſo entitled to wrecks on his own 
land, yet the king's goods, if wrecked, may 
be claimed after a year and a day (8). To 
make a wreck; the goods muſt come to 
land, if they continue at ſea, they are cal- 
led jetſam, as where goods are caſt into the 
ſea, and remain under water ; flotjam, as 
where they float on the water; /gan, as 
where they are ſunk, but tied to a buoy, 
in order to be found again (9): Theſe are 
the king's, if no owner appears. By the 
king's grant of wrecks, theſe may not 
pals (10). By 2 Ed. III. c. 17 if any 
goods be caſt on ſhore (ſo as they be not a 
wreck) they ſhall be delivered to the owners, 


(5) Spel. cod. apud Wilkins 305. 2 inft. 167. Flet, 


. (6) 2 Inſt. 168. (7) Plowd. 166. 
(8) 2 Init. 168. Bro. abr. Titt. wreck. (9) 5 Rep. 
106. (10) 5 Rep. 108. * 4 G. I. c. 3. ſect. 2. 


made per. by 11 G. II. c. 9. 


on 
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on paying a reaſonable reward to thoſe who 
preſerved them, called ſalvage. By 12 An. 
ſtat. 2. C. 18. and 4 G. I. c. 12. all head- 
officers, and others, of towns near the ſea, 
ſhall, on application made to them, ſum- 
mon as many hands as neceſſary, and ſend 
them to the relief of any ſhip in diſtreſs, on 
forfeiture of one hundred pounds; and in 
caſe of aſſiſtance given, ſalvage ſhall be 
paid, to be aſſiſted by three neighbouring 
juſtices. All perſons that ſecrete any goods 
ſhall forfeit treble value; and if they wil - 
lingly do any act whereby the ſhip is loſt, 
by making holes in her, or otherwiſe, they 
are guilty of felony, without the benefit of 
clergy. By 26 G. II. c. 19". plundering any 
veſſel, either in diſtreſs or wrecked, and 
whether any living creature be in her or 
not, ſuch plundering, or preventing any per- 
fon that endeavours to fave his life, or by 
putting out falſe lights to bring any veſſel 


11 G. II. c. 9. ſect. 1, 2, 3, 4, 5, 6. n Thid. ſec. 
4, 5, 6. 15 and 16 G. III. c. 33. ſec. 1, 2. 14 G. J. 
c. 4. ſeQt. 3, 4, 5, 6. and by 15 and 16 G. III. c. 33. ſect. 


1, 2. all perſons who ſhall have any of the tackle, furni- 


ture, &c. of any ſhip in diſtreſs, ſtranded, or wrecked, 
in their cuſtody, and ſhall not within three days give no- 
tice thereof to a juſtice of the peace, they ſhall ſuffer im- 
priſonment, not exceeding fix months; and the perſons 
having the ſame, and not delivering them up within forty- 
eight hours after demand made, ſhall be deemed to have 


ſtolen them, and ſhall be guilty of felony. 


into 
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into danger, are capital felonies. Pilfering 
any goods caſt on ſhore, is petit larceny. 


Tre king has a right to mines. By 
1 W. and M. c. 30. and 5 W. and M. c. 6", 
no mines of copper, tin, iron, lead, tho 
gold or ſilver may be extracted from them, 
ſhall be deemed royal mines. But the king, 
or the perſons claiming under him, may 
have the ore, by paying a price ſtated in 
the act.— So the mines which belong to the 
king are only of gold and ſilver (11). 


He has the revenue of freaſure-trove o; 
which is where money, gold, ſilver, plate, 
or bullion is found hidden # the earth, or 
other private place, the owner being un- 
known. It is the hiding, not the abandon- 
ing it, that gives the king a property.— 
The puniſhment for concealing from the king, 
the finding of treaſure-trove, is fine and 


impriſonment (12). 


He has the right of waifs”; which are 
goods ſtolen, and thrown away by the thief, 
for fear of being apprehended . But if the 
party robbed, 1mmediately purſues and ap- 
prehends the thief, or convicts him, or pro- 


® 4, Ann. c. 12. feQ. 2. (11) 2 Inſt. 577. 
* This revenue belongs to the crown of Ireland. 
(12) 3 Inſt. 133 y Ibid, 9 5 Co. 109. 


CUres 
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cures evidence to convict him, he ſhall have 
his goods again (13). Theſe goods do not 
become the property of the king, unleſs 
ſeized by ſomebody for his uſe (14). If the 
goods are hid by the thief, and not thrown 
away, they are not waifs (15); neither can 
the goods of a foreign merchant (16). 


Hz has the right of eftrays*; which are 
ſuch valuable animals as are found wander- 
ing in any manor, and no man knoweth 
the owner: but now by grant they moſtly 
belong to the lord of the manor. To veſt 
a property in them, they muſt be proclaimed 
in the church and two market-towns next 
the place where they are found. If they 
are not claimed after ſuch proclamation, 
and a year and a day paſſeth, they belong to 
the king or his ſubſtitute (17), even tho' 
the owner is a minor, or under any legal 
incapacity (18), If the owner claims them, 
he muſt pay for finding, keeping and pro- 
claiming (19). If they again ſtray before 
the year and day, the lord can't reclaim 
them; but they belong to the new lord (20). 
Any beaſt may be an eſtray that is tame 


(13) Finch, 1. 212. (14) Ibid. (15) 5 Rep. 109. 


(16) Fitz. abri. tit. eſtray 1—3 Bulſtr. 19. This 
revenue ſubſiſts in Ireland. (17) Mir. c. 3. ſect. 19. 
(18) Bro. abri. tit. eſtrays.— 5 Rep. 108.—Cro. Eliz. 716. 
(19) Dalton. Sher. 79. (20) Finch, l. 177. 


. by 
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by nature, and in which there is a valuable 
property. Swans, but no other fowl may 
be an eſtray (21). If it be uſed until the 
time is expired, the Lord is liable to an 
action (22).— But a cow may be milked, or 
the like (23). 


Hx has the forfeiture of lands and goods for 
offences; of which we ſhall treat hereafter ; 
and now obſerve only one ſpecies, which is 
a deodand ; or a perſonal chattel, that is the 
immediate occaſion of the death of any rea- 
ſonable creature. If an infant fall from a 
cart, a horſe, or the like, not being in mo- 
tion, it is no deodand (24); but otherwiſe, 
if an adult perſon falls. But if a horſe, or 
other animal, of his own motion, killeth an 
infant or adult perſon, or a cart runneth 
over him, it is a deodand (25), Where a 
thing is not in motion, only that part (as 
the wheel of a cart) which is the cauſe of 
the death, is forfeited (26), but every thing 
about it is forfeited, if in motion (29).—lt 
matters not whether the owner was con- 
cerned or not. If a man kills another with 


(21) 7 Rep. 17. (22) Cro. Jac. 147. (23) Ibid. 


148,-Noy. 119. * This revenue alſo exiſts in Ire- 
land. t 1 Bale, 419. (24) 1 Hale,p.c. 422. 3 
inſt. 57. (25) BraQton. l. 3. c. 5. (26) 1 Hale, 
p. c. 422. (27) 1 Hauk. p. c. 26. 


my 
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my ſword, it is forfeited (28). Therefore, in 
all inditments for homicide, the inſtru- 
ment and value are preſented by the grand 
jury, that the king may have the deodand ; 
for it is not one, unleſs preſented by a jury 
of twelve men *(29). It is been held, that 
if a man fall from a boat or a ſhip in freſh 
water, and is drowned, the ſhip and cargo 
are deodand (30). 


He has the rights of echeats ; which 
happen on the defect of heirs to ſucceed to 
the inheritance. 


He has the cuſtody of idiots *, by 17 
Ed. II. c. 9. which declares, that the king 


(28) Dr. and ſtud. d. 2. c. 51. (29) 3 Inft. 57. 

» Tt is held that this cannot be enquired of by a grand 
jury ſecretly at aſſizes—4 Bur. 19. (30) 3 Inſt. 58.— 
1 Hale, p. c. 423. Molloy de jure maruim 2. 225, 

w This is alſo a branch of the Iriſh revenue, and is the 
determination of a tenure, either Prepter deſeddum ſan- 
guinis, or pre ter delictum tenentis. When this happens 
on any lands of which the crown hath the inheritarice, they 
continue for ever veſted in it, Whereas, if they are the 
inheritance of ary other perſon, the right of forfeiture 
(which exiſted before the introduction of the feodal tenure) 
veſts the land in the crown (in caſe of treaſon) for ever ; 
and in caſe of felony, for a ycar and a day; after which 
they eſcheat to the lord. 

The cuſtody of idiots and lunatics is veſted in the crown, 
but their eſtates cannot be ſeized to its uſe, until inquiſi- 
tion of office found. 4 Co. 5. 


ſhall 
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ſhall have the cuſtody of the lands of na- 
tural fools (31). A man born deaf, dumb 
and blind, is an idiot (32). 


He has alſo the cuſtody of Junatics, but 
only as truſtee to account with the unfortu- 
nate perſon if he recovers ; and if not, with 
his repreſentatives.—To prove a man a lu- 
natic or idiot the chancellor (to whom the 
king hath intruſted them) (33) on petition 
or information grants a commiſſion in na- 
ture of a writ de idiota inquirendo, to enquire 
into the perſon's ſtate of mind, and if he be 
found a lunatic, he uſually commits the 
care of his perſon, with a ſuitable allowance 
for his maintenance to ſome friend, called 
his committee, which is ſeldom the next heir; 
—the heir is generally made the committee 
of the eſtate—accountable to the court of 
chancery, and to the lunatic if he recovers; 
if not, to his adminiſtrators. 


THESE ” ordinary revenues are by the for- 
mer prodigality of the crown, moſtly granted 


(31) 4 Rep. 126. (32) F. N. B. 232. 

(33) 3 P. Wms. 108. 

Here may be obſerved a revenue which belonged to 
the crown, on all faculties and diſpenſations, appointed by 
28 H. VIII. c. 19. Burt it was granted away; the one 
moiety by James I, to the archbiſhop of Armagh and his 
\ ſucceſſors ; the other by x G. II. to the judge of the pre- 
rogative court, to ſupport the dignity of the office, at a 
time that no ſalary was annexed to it. 

away 
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away to ſubjects, which occaſions the ne- 
ceſſity of ſupporting its dignity by extraordi- 
nary revenues, which are uſually called by 
the ſynonymous names of aids, ſubſtdres, 
and ſupplies, and are granted by the com- 
mons in parliament. 


THESE are annual, or perpetual, —The 
uſual annual ones are thoſe on land and 
malt. | 


Tux land- tax is generally ſuppoſed to be 
firſt introduced by W. III. in 1692, but it 
has been uſed long before under the names 
of ſcutages, talliages, and others.—A ſupply 
of five hundred thouſand pounds is equal to 
one ſhilling in the pound, of the value by 
which lands are now and have been ſince 
1693 eſtimated; during which time it has 
been occaſionally at two, three, and four 
ſhillings a pound, but at a medium three 
ſhillings and three pence a pound,—It is 
raiſed by charging a particular ſum on each 
county, and is aſſeſſed and raiſed on indi- 
viduals by commiſſioners appointed, who 
are the principal land-holders. 


Trex malt-tax is a ſum of ſeven hundred 
and fifty thouſand pounds per annum, raiſed 
by a duty of nine pence a buſhell on malt, 

and 
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and a proportionable ſum on cyder * and 
Perry. 


Tux perpetual taxes are, 1ſt. * The cuſ- 
toms, payable on merchandizes exported or 
imported, and firſt granted by 3 E. I. Ton- 
nage and poundage being a part of the he- 
reditary cuſtoms are by 9 An. c. 6. 1 G. I. 
c. 12. and 3 G. I. c. 7. mortgaged for the 
debt of the public. b Aliens pay a larger | 
proportion than natural ſubjects, which is 
called the aliens duty. 


= By 17 and 18 G. III. c. 2. ſeQ. 9, 10. No cyder 
ſhall be ſold by retail without a licence, for which there 
ſhall be paid one ſhilling and one penny; and cyder ſo ſold 
ſhall pay a duty of one penny per gallon, 

= All merchandizes imported and exported are liable to 
the duties of tonnage and poundage. The former is a duty 
impoſed by 14 and 15 C. II. c. g. on all wines and oils 
imported, according to the rates affixed to the ſeveral kinds 
thereof, by the ſaid ſtatute, deducting therefrom by the 
ſeventh rule in the act, an allowance of ten pounds per 
cent. for leakage, in caſe the wines, &c. have not been 
filled up on board. Poundage is a duty granted to the 
crown in the 10 of H. VII. on all merchandizes imported 
or exported for ſale (except wines and ouls.) 

b By 14 and 15 C. II. c. 9. aliens pay an additional 
duty of twelve pence in the pound on all commodities, or 
the manufacture of any commodities of the realm, which 
they ſhall export. The ſums payable as poundage on the 
ſeveral articles ſubject thereto, are contained in a book of 
rates annexed. to the 14 and 15 C. II. c. 9. But by the 
eighth rule in ſaid ſtatute, there is an allowance on all 
goods imported of five per cent. 


2d, THE 


* 
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2nd. © The exciſe duty, which is an inland 
impoſition laid on ſundry articles, and pay- 
able ſometimes on the conſumption, or fre- 
W on the retail ſale. 


3d. A duty on ſalt, conſiſting of an exciſe 
of three ſhillings and four pence a buſhel 
impoſed thereon ;—it is not generally called 
an exciſe, becauſe under the direction of dif- 


ferent commiſſioners ;—it is made perpetual 
by 26 G. II. c. 3. 


Ath. TRR poſt-office duty, created by par- 
liament, in 1643. 


% 


© The impoſt exciſe is a duty granted on all merchan- 


dizes imported, according to the book of rates annexed to 


14 and 15 C. II. c. 8. There is an allowance from this 
duty made to the wholeſale importer, for prompt payment, 
of ten per cent. on wines and tobaccos ; and of fix per 
cent, on all other commodities. Beſides theſe perpetual 
duties on merchandizes, &c. there have been additional 
duties laid on ſundry articles, by 17 and 18 G. II. c. 1. 
until the 25th of Decem. 1779. Priſage is a duty pay- 
able to the crown, and is a certain quantity of wine taken 
from every ſhip for its uſe, according to the number of 
tons contained therein. There is alſo a cuſtom of fifteen 
ſhillings per tun, payable on priſage wine, over and above 
the priſage abovementioned. The king's butler has a duty 
of priſage, for which the crown pays at this day four thou- 
ſand pounds per annum, by agreement entered into be- 
tween G. II. and the earl of Arran (in whom this right 
was veſted). 

« By Brit. ſtat. ꝙ Ann. c. 10. made perpetual : by-z G. I. 
c. 7. this duty is extended to Ireland, 


Vor. I. | F — — 
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sth.: Stamp-duties, which is a tax im- 
poſed on all parchment or paper, whereon 
all legal proceedings or private inftruments 
of almoſt any nature are written.ä— Their 
firſt inſtitution was by 5 and 6 W. and M. 
C. 21. 


6th. A duty on houſes and windows, which 
1s a tax of three ſhilling per houſe; and a 
tax on all windows above ſix in ſuch houſe. 


7th. * Tax duty ariſing from licences to 
hackney coaches and chaiſes. 


8th. * A pur on offices and penſions, con- 
9 of a tax of one ſhilling per pound 
(over 


This duty was introduced here, by 13 and 14 G. III. 
now continued by 17 and 18 G. III. c. 3. until the 25th 
of December, 1779. 

By x7 and 18 G. III. c. 1. there is a duty laid on all 
carriages, according to the rates thereby eſtabliſhed until 
the 25th of December, 1779. 

s By 17 and 18 G. III. c. 2. ſect. 19. all perſons who 
ſhall hold or receive any ſalary, office, &c. until the 25th 
of December, 1779, and ſhall not reſide in the kingdom 
for at leaft fix months in the year, are obliged to pay at 
the rate of four ſhillings in the pound out of ſuch ſala- 
ries, &c. except the perſons therein excepted. Thus far 
the analogy of the revenue between England and this king- 
dom hath been followed; and there yet remain ſome du- 
ties to be mentioned, that do not fall under any head ſet 
out by Sir W. Blackſtone. The light-houſe duty, which 
is a tax of four pence per top, payable by all foreign ſhips 

trading 
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(over and above all other duties) out of all 
ſalaries, fees, and perquiſites of offices and 
penſions, payable by the crown, by 31 G. II. 


C. 22. : 
THe 


trading here, and amounts to about five hundred pounds 
per annum. The hearth-money, which is a duty of two 
ſhillings impoſed by 14 and 15 C. IL. c. 17. ſe. 1. on every 
hearth in each houſe, except of widows, who obtain a 
certificate from the miniſter and two juſtices, that the 
houſe they rent is not of above eight ſhillings yearly value ; 
and that they are not worth four-pounds in the whole of 
their property. This duty produces about ſixty thouſand 
pounds per annum. By 3 G. II. c. 3. ſect. 30. continued 
by 17 and 18 G. III. c. 16. ſect. 1. for ſeven years, from 
the 25th of March, 1779, there is a duty of fix pence 
per ounce, Troy, laid on all gold and ſilver imported or 
manufactured in the kingdom. —And by 17 and 18 G. III. 


c. 42. ſect. 3. there is an additional duty on all gold 


and ſilver plate, wrought in this kingdom, of ſix pence 
per ounce, Troy weight. —By 3 G. II. c. 2. ſect. 14. con- 
tinued by 17 and 18 G. III. c. 16. ſect. 1. for ſeven years, 
from the 25th of March, 1779, there is a duty on all 
cards made in the kingdom, of fix pence per pack; and 
on every pack imported, twelve pence ; and on every pair 
of dice, five ſhillings. —And by 17 and 18 G. III. c. 2. 
ſect. 7. there is an additional duty of fix pence per pack on 
all cards manufactured and ſoid until the 25th of Decem- 
ber, 1779. By 17 and 18 G. III. c. 6. ſect. 1. all 
hawkers and pedlars who ſhall travel on foot, ſhall pay a 
duty of twenty ſhillings per annum; and every ſuch per- 
ſon travelling with a horſe, &c. carrying burden, ſhall 
pay an additional duty of twenty ſhillings for every horſe, 
&c. until the 25th of March, 1780. The crown hath 
alſo a moiety of all goods ſeized for not paying the cuſtoms, 
appointed by theſe ſeveral 28s; and a moiety of the fines 

F 2 impoſed 
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Taz amount of theſe ſeveral branches of 
the revenue, neat clear produce, 1s about 
ſeven millions and a quarter annually, be- 
ſides more than two millions and a quar- 
ter raiſed by land and malt-tax. All which 
are, in the firſt place, appropriated to the 
payment of the national debt, All the ex- 
traordinary revenues, except the annual 
land and malt-tax, are mortgaged to pay the 
intereſt of the national debt, and made per- 
petual. The whole next ſtands mortgaged 
to raiſe an annual ſum of eight hundred 
thouſand pounds per annum, to ſupport his 
majeſty's houſehold, in lieu of the heredi- 
tary revenues of the crown ; which by his 
preſent majeſty were given for the ſervice 
of the public. The remainder goes into a 
ſinking fund, appropriated to pay off the na- 
tional debt. The neat produce, clear of all 
deduQions, raiſed yearly, amounts to near 
ten millions ſterling. | 


impoſed for a breach of them. All the hereditary duties 
are liable to be charged or aliened by the crown, except 
the crown rents, quit rents, and chief rents, by Eng. ſtat. 
11 W. III.— the revenue of ale licences, by 14 and 15 
C. II. c. 18.—and the hearth-money, by 14 and 15, C. II. 
c. 17. The additional duties are granted for the ſupport 
of the crown, unleſs appropriated for any ſpecial purpoſe 
named in the act by which they are created. 


CHAP. 


— 
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C H A P. IX. 
Of ſubordinate Magiſtrates. 


iſt. A Sheriff, who does all the king's 
buſineſs in the county. By 14 Ed. III. c. 7 
23 H. VI. c. 8. and 21 H. VIII. c. 20. the 
chancellor, treaſurer, preſident of the king's 
council, chief juſtices and chief baron, meet 
in the exchequer chamber, on the morrow 
of all ſouls (now altered to the morrow of 
St. Martin) and there propoſe three per- 
ſons to the king, who appoints one of them 
to be ſheriff, It is to be here obſerved, 
that it is now the twelve judges, with the 
other great officers that meet for this pur- 
poſe, and not the particular perſons above- 
named. The office is determined by the 
appointment of the ſucceſſor (1). By 1 An. 
ſt. 1. c. 8*. he, as well as all other officers, 
hold their employment for ſix months after 
the death of the king, unleſs ſooner diſ- 
placed by the ſucceſſor. By 1 R. II. c. 11. 


For counties, the ſheriff returns the names of three 
perſons fit for the office, out of which the chief governor 
chuſes one. The ſheriffs of cities are appointed according 
to particular cuſtoms and charters, 

(1) Dalt. of ſher. 7, 8. b Brit. ſtat. 6 A. c. 7. ſect. 8. 


no 
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no man who has ſerved as ſheriff can be 
compelled to ſerve again within three years. 
In his judicial capacity he is to hear and 
determine all cauſes of forty ſhillings value, 
and under (2). He is to decide the election 
of knights of the ſhire (ſubje to the con- 
troul of the houſe of commons) coraners, 
and of verderors, and to judges of the qua- 
lification of voters. As keeper of the peace 
he is ſuperior in rank to any man in the 
county (3). He can call the paſe comita- 
tus (4), upon which every perſon above 
fifteen years old, under the degree of a peer, 
is bound to attend upon warning (5), under 


Pain of fine and impriſonment, by 2 H. V. 


c. 3.— Vet tho' keeper of the peace, he 
with the conſtable, coroner, and other cer- 
tain officers, are forbid to try any criminal 
offence, by magna charta, c. 17.— Neither 
can he act as an ordinary juſtice of the 
peace, by 1 M. ft. 2, c. 8. tho he may 
apprehend and commit all perſons who 
break the peace, or attempt to break it, 
and may bind them in recognizance for that 
purpoſe, He is bound to execute all pro- 
ceſſes iſſuing to him from the king's court. 
In civil cauſes he is to arreſt on a writ, and 


(2) Dalt. c. 4. (3) 1 Rol. rep. 237. (4) Dalt. 
c. 95. (5) Lamb. Eir. 315. 7 W. III. c. 13. 


ſect. 3. 
take 
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take bail. He muſt ſummon juries, and 
ſee the laws executed, when judgment is 
paſſed, He muſt preſerve and levy all the 
king's rights, as forfeitures, wrecks, &c. un- 
leſs granted to a ſubject. He muſt collect 
the king's rents within his county, if com- 
manded, by proceſs frgm the exchequer (6). 
He has ſubordinate to him under-ſheriffs, 
bailiffs, and goalers, who muſt not buy, ſell, 
nor farm their offices, under penalty of fi ve 
hundred pounds, by 3 G. I. c. 155 


Tu wunder-ſheriff muſt not continue in 
office above one year, by 42 Ed. III. c. . 
And if he does, he forfeits two hundred 
pounds, by 23 H. VI. c. 8. By 1 H. V. 
c. 4. he ſhall not practiſe as attorney 
while he continues in office, 


Bailiffs are either of hundreds or ſpecial, 
bailiffs. The former are officers of reſpec- 
tive diſtricts, appointed by the ſheriff, to 
collect fines, ſummon juries, attend the 
Judges at aſſizes, juſtices at quarter ſeſſions, 
and execute proceſſes and writs. Special- 
bailiffs, or bound-bailiffs (fo called, becauſe 
they give the ſheriff ſecurity for their con- 


(6) Dalton, C. 9. 
"33S GL c. + fe 5. Nor as clerk of the 
peace, on pain of five hundred pounds, by 11 Anne, c. 8. 


ſect. 7. 
duQ) 
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duct) are appointed to execute writs, &c. 
becauſe of their adroitneſs in ſeizing their 


prey. 


Goalers are ſeryants of the ſheriff, and 
he is anſwerable for their conduct. The 
abuſes of goalers and ſheriffts-officers to the 
unfortunate perſons in their cuſtody, is 
well guarded againſt, by 32 G II. c. 28*. 
By 13 and 14 C. II. c. 21. no ſheriff ſhall 
keep any table at the aſſize, except for his 
own family ; or give any preſents to the 
Judges or their ſervants ; or have more than 
forty men in livery; yet he may not have 
leſs than twenty in England and Wales, 
under penalty, in any caſe, of two hun- 
dred pounds. 


THe coroner is an officer choſen by the 
freeholders in a county, for life; but may 
be removed by being choſen ſheriff or ver- 
deror; or being incapacitated by years or 
ſickneſs; for not having a ſufficient eſtate 
in the county (7).—If he hath not a ſuffici- 
cient eſtate to anſwer any fines that may be 
ſet on him, the county ſhall. pay them (8). 

Ey 25 G. II. c. 29*. he may be removed 


f 3 G. III. c. 28. (7) F. N. B. 163, 164, 
(8) Mir. c. 1. ſect. 3. 2 Inſt. 175. s He ſhall be 
amerced to twice the amount, and puniſhed at the king's 


pleaſure, by Engl. ſt. 3. Ed. I. c. 26, 


for 
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for extortion, neglect, or miſbehaviour. His 
powers are to enquire when any perſon dies 
ſuddenly, or in priſon, or is ſlain, concern» 
ing the manner of his death; and this muſt 
be ſuper viſum corporis (g). He muſt fit at 
the very place. the death happened: and 
his enquiry is made by a jury from two or 
three of the neighbouring towns. If any 
be found guilty, by this inqueſt, of murder, 
he is to commit them to priſon ; and is to 
enquire concerning their lands, goods, and 
chattels, which are forfeited thereby. He 
muſt enquire if any deodand accrued ; and he 
muſt certify the whole of this inquiſition to 
the king's bench, or next aſſizes. He is 
to enquire concerning ſhip-wreck, and to 
declare whether wreck or not, and who is 
in poſſeſſion of the goods, He is to enquire 
concerning treaſure trove. When juſt ex- 
ception can be taken to the ſheriff for par- 
tiality (as that he 1s 1ntereſted in the ſuit, 
or is of kindred) the proceſs muſt be award- 
ed to the coroner (10). 


3d. Juſtices of the peace are appointed by 
ſpecial commiſſion, and are to ſue out a writ 
of dedimus poteſtatem, to empower certain 
perſons therein named to adminiſter the 
uſual oaths to them, which done, they 


(9) 4 Inft. 271. (10) Ibid. 
may 
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may act. By 5 G. 2. c. 11. every juſtice 
ſhall have one hundred pounds per annum, 
clear of all deductions; and if he acts with- 
out ſuch qualification, he ſhall forfeit one 
hundred pounds.— And, by 5 G. II. no- 
practiſing attorney, ſolicitor or proctor, ſhall 
be capable to act as juſtice of the peace. 
The office ſubſiſts during pleaſure, and is 
determinable by the demiſe of the crown, 
1j. e. ſix months after, by 1 An. c. 8 .- But 
by 1 G. III. c. 13. if the ſame perſon be 
put in commiſſion by the ſucceſſor, he need 
not ſue out a new writ of dedimus, — by ex- 
preſs writ under the great ſeal (11), diſ- 
charging any particular perſon from being 
any longer a juſtice.— By writ of ſuperfedeas, 
vrhich ſuſpends the power of all the juſtices, 
which may be revived again by writ of pro- 
cedendo.— By a new commiſſion, which diſ- 
charges all former juſtices that are not in- 
cluded therein.—By acceſſion to the office 
of ſheriff or coroner, by 1 M. ſt. 1. c. 8 “. 
but it revives of courſe when he goes out of 
office. By his commiſſion he 1s ſingly to 


h E. ft. 18. H. VI. c. II. ſect. 1. requires twenty 
pounds per ann. on pain of twenty pounds. 

2 G. I. c. 11. ſect. 12. forbids attornies to move on 
civil bills in the county where they are juſtices of the peace. 


* Brit. ſtat. 6 An. c. 7. ſect. 8. 17 GIII. c. 16. 
ſeQ. 3. (11) Lamb. 67. = 7 W. III. c. 13. 
ſect. 3. 


cou. 


Laws of ENGLAND and IxELANp. 75 


conſerve the peace. He may, with one or 
more, hear and determine all felonies and 
other offences. | 


4th. Conflables, which are of two ſorts, 
high and petty conſtables", The former are 
appointed at the court leets of the franchiſes 
over which they provide, and in default of 
fuch nomination, by juſtices at the quarter 
ſeſſions; and they are removeable by the 
authority that appoints them (12). The 
latter are inferior officers in every town and 
pariſh, ſubordinate to the high conſtable. 
They are chafen by the jury at the court 
leet ; and if no ſuch be held, by two juſ- 
tices,” by 14 and 15 C. II. c. 2%, Their ge- 
neral duty is to keep the king's peace, for 
which they may arreſt, impriſon, and break 
open houſes”; they are to execute the war- 
rants of juſtices of the peace. 


sth. Surveyors of high-wayr.— Their of- 
fice and duty conſiſts in putting into exe- 
cution a variety of ſtatutes, for the repairs 
of public high- ways, leading from one town 
to another: all which are compriſed by 


a + G. II. c. 12. ſeQ. 3. direQs the grand jury of each 
county (except Dublin) to appoint them at the aſſizes. 


(12) Salk. 150. * 23 G. II. c. 14. ſect. 1. in de- 
fault of appointment at the court leet, they are choſen by 
juſtices at ſeſſions. P 2 Hawk. p. c. c. 14. 


7G. 
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7 G. III. c. 42. and explained by 8 G. IIi, 


c. 53, 


7th. Overſeers of the poor.— Their office, 
by 43 El. c. 2. is to raiſe competent ſums 
for the relief of the poor, impotent, old, 
blind, and ſuch other, being poor and not 
able to work ;—and to provide work for 
ſuch as are able, and cannot otherwiſe get 
employment. 


2 This power is veſted in truſtees or overſeers, by 21 
G. II. c. 13.—5 G. III. c. 14.—11 and 12 G. III. c. 20. 
—13 and 14 G. III. c. 32.—and by 17 and 18 G. III. 
c. 22. ſect. 1. grand juries may preſent for bridges, althoꝰ 
no plan is annexed to the affidavit; and for roads, altho? 
the preſentment contains a ſmaller ſum, or number of 
perches than ſworn to. There are alſo ſeveral local acts 
to which the perſons concerned muſt refer. 


Ul m1 


r 


| Of People, whether Aliens, Denizens, or 
Natives. 


Narives are ſuch as are born within 
the dominions of the crown of England. 


Ax alien is one born out of the domi- 
nions of England ; yet, by 7 An. c. 5. and 
4 G. II. c. 21 *. all children born out of the 
king's dominions, whoſe fathers were natu- 
ral born ſubjects, are now natural born ſub- 
jects themſelves, to all intents, except their 
fathers were baniſhed, or attainted for high 
treaſon, or were then in ſervice of a prince 
in enmity with Great Britain. The chil- 
dren of aliens, born in England, are, gene- 
rally ſpeaking, natural born ſubjects, 


A denizen is an alien born, who has ob- 
tained ex donatione regis, —letters patent, to 
make him an Engliſh ſubject, He may 
take land by purchaſe or deviſe, which an 
alien never can, but cannot take by inheri- 
tance (1). The iſſue of a denizen, born 
before denization, cannot inherit to him, 


2 Brit. ſtatutes. (1) 11 Rep. 67. 
but 
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but his iſſue born after, may (2). By 22 
H. VIII. c. 8*. he muſt pay the ſame extra- 
ordinary duty on merchandiſe as aliens.— 
He cannot be a privy counſellor, or mem- 
ber of either houſe, nor hold any office of 
truſt, civil or military ; nor be capable of 
any grant from the crown, by 12 W. III. 
c. 2 


Naturalization can be performed but by 
act of parliament. By this an alien is put 
on the exact footing with one born in the 
king's legiance, except being incapable to 
be a privy counſellor, &c. by laſt mentiened 
ſtatute. No bill for naturalization can be 
brought into parliament without ſuch clauſe, 
by 1 G. I. c. 4. Nor can any one accept 
the benefit, unleſs he has received the ſa- 
crament within one month before the bring- 
ing in of the bill. And, by 7 Jam. I. c. 2. 
unleſs he takes the oaths of ſupremacy and 
allegiance in the preſence of the parliament. 
Every foreign ſeaman who ſerves two years 


(2) Co. Litt. 8. Vaugh. 285. d 14and 15 C. II. 
c. g. ſect. 19. rule 3. If he conſtantly reſides in the realm 
he ſhall only pay as a natural born ſubjeQ. 

© Brit. ſtat. 22 G. II. c. 45. ſeQ. 10. 

4 14 and 15 C. II. c. 13. ſect. 1. All proteſtants who 
ſhall bring their properties and families into the kingdom, 
with intent to abide here, and ſhall conform to the requiſites 
therein required, ſhall be adjudged natural born ſubjeQs. 

in 


ww 


„„ 
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in time of war, on board an Engliſh ſhip, 
is 10% facto, naturalized by 13 G. II. c. 35 
And * all foreign. Proteſtants and J7eus on 
reſiding ſeven years in any of the American 
colonies, without being abſent two months 
at a time; or ſerving two years in a mili- 
tary capacity there, are (on taking the oaths) 
naturalized, by 13 G. II. c. 7.—20 G. II. 
c. 24.—2 G. HL. c. 25.: and are therefore 
admiſſible to ſuch privileges as Proteſtants 
born here. 


* Brit. ſtat. 22 G. Il. c. 45. ſect. 8. requires three years 
ſervice on board a ſhip, fitted out as directed by 8 G. II. 
c. 33. and employed in the Greenland fiſhery, &c. And 
alſo to take the oaths and declaration appointed by 1 G. I. 

4 Brit. ſtat. 13 G. II. c. 7. ſect. 1. 


[ 8 ] 


* 


r 
Of the Clergy. 


Tun people are divided into two kinds; 
the laity, and the clergy. The latter are 
all perſons in holy orders, and in eccleſiaſ- 
tical offices. 


A cLERGYMAN cannot be compelled to 
ſerve on juries; nor to appear at a court 
leet, which almoſt every other perſon 1s 
, obliged to do (1). But if a layman be ſum- 
moned on a jury, and before the trial takes 
orders, he ſhall appear and be ſworn (2). 
He cannot be choſen to any temporal office. 
During his attendance on divine ſervice he 
is free from arreſts in civil cauſes, 50 Ed. 
III. c. 5. 1 R. II. c. 15. A clerk in orders 
ſhall, in caſes of felony, have the benefit 
of his clergy without being branded in the 
hand; and ſhall have it more than once (3), 
by 4 Hen. VII. c. 13. and 1 Ed. VI c. 12. 
He cannot fit in the houſe of commons (4) : 


(1) F. N. B. 160. 2 Inſt. 4. (2) 4 Leon. 190. 
(3) 2 Inſt. 637. (4) Com. journ. 21 Jan. 1580. 
4 Inſt. 47. | | 


and 
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and by 21 H. VIII. he is not (in general) 
allowed to take lands or tenements to farm, 
on pain of ten pounds per month, and total 
avoidance of the leaſe.— Nor ſhall engage 
in any trade, or merchandize, under for- 
feiture of treble value. 


By 25 Henry VIII. c. 200. an archbi- 
ſhop or biſhop is elected by the chapter of 
his cathedral church, by a licenſe from the 
crown, accompanied with a letter miſſi ve 
from the king, containing the name of the 
perſon whom he would have elected. If 
they delay the election above twelve days, 
it falls to the king, who may, by letters 
patent, appoint whom he pleaſes. This 
election, if of a biſhop, muſt be ſignified 
by letters patent to the archbiſhop of the 
province. If of an archbiſhop, to the other 
archbiſhop, and two biſhops, or to four 
biſhops, requiring them to confirm, inveſt,- 
and conſecrate ſuch perſon. And if the 
dean and chapter do not elect, and that the 
archbiſhop or biſhops ſhall refuſe to confirm, 


* 2 El. c. 4. ſect. 1,—6, They ſhall be appointed by 
letters patent under the grand ſeal of England or Ireland ; 
or the chief governor having letters miſſwe from the crown, 
may, by letters patent, confer the ſame on any whom the 
queen, &c, ſhall appoint. This act requires the ſame 


form of inveſtiture, and inflis the ſame, puniſhment on re- 
fuſal. 


Vol. I. G inveſt, 
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inveſt, and conſecrate, they ſhall be guilty 
of præmunire. | 


Ax archbiſhop has his own dioceſs, where- 
in he exerciſes epiſcopal juriſdiction, as in 
his province he exerciſes archi-epiſcopal.— 
On receipt of the king's writ, he is to call 
the biſhops and clergy of his province into 
convocation (5). To him all appeals are 
made from inferior juriſdictions in his pro- 
vince. When a biſhop is conſecrated by 
him, he makes over, by deed to him, his 
executors, and aſſigns, the next preſenta- 
tion of ſuch dignity or benefice in the bi- 
ſhop's diſpoſal, as the archbiſhop ſhall chooſe, 
which is called his option (6), and is only 
binding on the biſhop. 


Taz archbiſhop of Canterbury hath, by 
25 H. VIII. c. 21. the power of granting 
diſpenſations to marry at any place, to hold 
two livings, and the like: and he can con- 


fer degrees in prejudice of the two univer- 
ſities (7). 


(5) 4 Inſt. 322, 323. (6) Cowell's interp. tit. option. 
d 28 H. VIII. c. 19. ſect. 28, 29, 30. ordains, that the 
archbiſnops, & c. may diſpenſe in all cauſes in which it is 
cuſtomary to diſpenſe by the common law: and that the 
king may grant a commiſſion for exerciſing ſuch juriſdic- 
tion: and thereby the archbiſhop of Canterbury hath the 
like authority. 
(7) See the biſhop of Cheſter's caſe, Oxbn. 1721, 

A BISHOP 


f ,, ,,, 
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A rs nor has ſeveral courts under him, 
and may viſit, at pleaſure, any part of his 
dioceſs. His chancellor holds his courts for 
him, and muſt be, by 37 H. VIII. c. 17 
as well as other eccleſiaſtical officers, a doc- 
tor of the civil law, created in ſome uni- 
verſity, if lay or married. 


AxchrsHORICES, or biſhopricks, be- 
come void by death, by deprivation for 
any groſs or notorious crime, and by reſig- 
nation. All reſignations muſt be made to 
ſome ſuperior (8). A biſhop, to his metro- 
politan; and he, to the king. 


A dean and chapter are a council to the 
biſhop (9). All ancient deans are elected 
by conge delire, by the king and letter miſ- 
ſive of recommendation (10): but thoſe 
founded by H. VIII. are merely donative by 
the king's letters patent. If any ſpiritual 
perſon be made a biſhop, all his former 
preferments are void, and the king may 
preſent to them. 


Ax archdeacon has an immediately ſubor- 
dinate juriſdiction to the biſhop.— He is 


: Eng. ſat. revived by 1 El. c. 1. (3) Gibſ. code 822. 
9) Co. Lit. 103, 300. 3 Rep. 75. (10) Gibſ. code 
173. 4 4 Inſt, 9g. Dav. 46, 47. 


, G2 appointed 
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appointed by him; and has an epiſcopal 
Juriſdiction independent of him (11). He 


viſits the clergy. 


Parſons and vicars of churches. —The for- 
mer are thoſe who have the full poſſeſſion 
of all the-rights of a parochial church. A 
parſon is ſynonimouſly called a rector. He 
hath, for life, the freehold of the parſonage 
houſe, the glebe, the tithes, and other dues, 
Theſe are ſometimes appropriate, that is per- 
petually annexed to ſome ſpiritual corpora- 
tion, ſole or aggregate, being the patron. — 
The appropriation may be ſevered, if the 
patron preſents a clerk who is inſtituted 
and inducted to the parſonage ; and the 
appropriation can never be again re-united, 
unleſs by a repetition of the ſame ſolemni- 
ties (12). Theſe appropriators were obliged 
to depute one to perform divine ſervice, 
who was no more than a vicegerent, and 
thence called vicar, They were formerly 
paid by an allotment of the ſmaller, and 
thence called vicarial tithes; the greater or 
predial being reſerved to the appropriator. 
By 29 C. II. c. 8*. theſe allotments are 
greatly augmented in favour of vicars. 1 

0 


(1) 1 Burn. eccleſ. law, 68, 69. (12) Co. Litt. 46. 
1 G. II. c. 18. ſect. 1, 2, 3. directs the archbiſhops 


and biſhops of every dioceſs to enquire of the full value of 
each 
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To be a parſon or vicar it is neceſſary to 
have holy orders ,—preſentation, inſtitution, 
and induction. By 13 El. c. 12. no perſon 
under twenty-three years of age, and in 
deacons orders, ſhould be preſented to any 
benefice with cure.—And if he was not or- 
dained a prie/t within one year after his in- 
duction, he ſhould be deprived. And by 13 
and 14 C. II. c. 4. noperſon can be admitted 
to any benefice, unleſs he be firſt ordained a 
prieſt. —But if he obtains orders or licenſe 
to preach, by money or corrupt means, 
the perſon giving ſuch'orders, forfeits for- 
ty pounds; and the perſon receiving, ten 
pounds; and is incapable of any eccleſiaſti- 
cal preferment for ſeven years, by 31 El. 


each living, commonly reputed not to exceed thirty pounds 
per annum; and to teſtify the ſame to the commiſſioners 
of the firſt fruits, who ſhall enter the ſame of record ; af- 
ter which, any perſon may endow ſuch living, whereof 
the advowſon belongs to any archbiſhop, dean, or dean and 
chapter, with any lands, &c. of thirty pounds yearly va- 
lue, or more; ſo that ſuch augmentation does not exceed 
ſeventy pounds per annum; and the perſon who ſhall fo 
endow it, if with the conſent of the archbiſhop, &c. ſhall 
be the true-patron. And by 29 G. II. c. 18. ſect. 4, 5, 6. 
truſtees are appointed to act with the commiſſioners in con- 
cert, to diſpoſe in the ſame manner of the intereſt of a ſum 
of money, bequeathed by Dr. Boulter, primate, according 
to the will of the teſtator, which direQs, that the ſame 
enquiries ſhall be made into all livings of leſs than ſixty 
pounds per annum ; and that they ſhall be augmented by 
ſuch intereſt, to the valve of ſixty pounds per annum. 


C. 6. 
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c. 6. The patron may preſent any clerk 
to the biſhop, to be inſtituted. 


A clerk may be refuſed, if the patron is 
excommunicated, and remains in contempt 
forty days (13),—if he be a baſtard, an out- 
law, an excommunicate, an alien, under 
age, or the like, by 3 R. II. c. 3. 7 R. II. 
c. 12 (14). For any particular hereſy or 
vice that is malum in ſe, or for want of lear- 
ning *. If the refuſal be for hereſy, ſchiſm, 
want of learning, or other matter of eccle- 
ſiaſtical cognizance, the biſhop muſt give 
the patron notice of his refuſal : if the 
cauſe is temporal, he is not bound to give 
notice (15). If an action be brought by the 
patron for refuſal, the biſhop muſt aſſign 
the cauſe. If the cauſe be temporal, and 
the fat be admitted, the king's courts muſt 
determine its validity. If the cauſe be of a 
ſpiritual nature, and the fact denied, a jury 


f In Ireland there is no penalty annexed to this crime 
by ſtat; and therefore it remains an offence at common 
law, by which all bonds, paſſed on a ſimoniacal contract, 
are void. Hob. 167. Wincomb and Pulleſton. Cro. Car. 
425. Byrte and Manning. Carth 252. Barlet and Vinor, 
And thereat it has been conſidered as a horrid crime. 1 Inſt. 
17. 6. 89. a Cro. Car. 353. Mackaltar and Totterick. 

(13) 2 Rol. abri. 355. (14) Ibid. 356. 2 Inſt. 632. 

s Or by 17 and 18 C. II. c. 10. to accept any eccleſi- 
aſtical promotion in England or Wales. 
(15) 2 Inſt. 632. 
| ſhall. 
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ſhall determine; and if the fat be admit- 
ted or found, the court, on advice of learn- 
ed divines, ſhall decide its ſufficiency (16). 
If it be want of learning, the court will 
write to the metropolitan to examine him, 
and certify his qualifications, which is fi- 
nal (17). If the patron's preſentation be 
admitted, the clerk is to be inſtituted, which 
is a ſpiritual inveſtiture. When a vicar is 
to be inſtituted, he muſt take (if required) 
an oath of perpetual reſidence, for vicarius 
non habet vicarium. When the ordinary is 
the patron, and confers the living, the pre- 
ſentation and inſtitution are one, and are 
called a collation to a benefice. If a clerk 
is inſtituted on the king's preſentation, the 
crown may revoke it before induction (18). 
He may, on inſtitution, enter into the par- 
ſonage houſe, and take the tithes; but he 
cannot maintain an action, nor let them, 


till induction. 


Indudim, is giving corporal poſſeſſion of 
the church, as by holding the ring of the 
door, tolling the bell, or the like; and is 
a form required by law, and performed by 
a mandate from the biſhop to the archdea- 
con, who uſually iſſues out a precept to 
other clergymen to do it. By 21 H. VIII. 


(16) 2 Inſt. 632. (17) Ibid. (18) Co. Lit. 344. 
c. 13. 


88 A ComraraTive View of the 


c. 13*. perſons wilfully abſenting themſelves 
from their benefices, for one month toge- 
ther, or two months in the year, ſhall in- 
cur a penalty of five pounds to the king, 
and five pounds to whoever will ſue for it, 
except chaplains to the king, and other 
perſons therein mentioned. Legal reſidence 
muſt be in the parſonage houſe (19). 


Tuk Rr are many ways by which a man 
may ceaſe to be a parſon or a vicar, 1ſt. 
Death. 2d. Taking another benefice \, if 
the firſt be of eight pounds value(20) without 
a diſpenſation had, by 21 H. VIIL c. 13. 
zd. Conſecration ; yet former livings may 
be held in commendam. 4th. Reſignati- 
on, when accepted of by the ordinary (21). 
5th. Deprivation ; as for fi mony, by 31 El. 
c. 6, 12 An. c. 12. maintaining any doc- 
tine againſt the king's ſupremacy ; or of the 
thirty-nine articles; 1 El. c. 1, 2. 13 El. 
c. 12. or of the common- prayer; for ne- 
glecting, after inſtitution, to read the arti- 
cles in the church, or make the declaration 


h 1 G. II. c. 18. ſe. 15. 29 G. II. c. 18. ſect. 10. If 
ſuch perſors, as ſhall have their benefice increaſed, ſhall 
be abſent, without licenſe, for ſixty-one days in a year, 
ſuch augmentation ſhall be void. (19) 6 Rep. 21. 

1 28 H. VIII. c. 19. (20) Cro. Car. 456. 
(21) Cro. Jac. 198. * 17 and 18 C. II. c. 6. ſect. 
2 4» ©, 7 ; , 
againſt 
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againſt popery, 13 El. c. 12. 14 C. II. c. 4. 


1 G. I. c. 6. or to take the abjuration oath; 
for uſing any form of prayer but the litur- 
gy, 1 El. c. 2. or abſenting himſelf ſixty 
days in a year from a benefice belonging to 
a popiſh patron, to which the clerk was 
preſented by either univerſity, 1 W. and M. 
c. 26.—In ſuch like, the benefice is void, 
without any formal ſentence (22). 


A curate is the loweſt degree in the 
church, being an officiating, temporary mi- 
niſter; though there are perpetual curacies, 
where all the tithes are appropriated, and 
no vicarage endowed. By 12 Ann. et. 2. 
c. 125. if any parſon or vicar: nominates a 
curate to the ordinary to be /icenſed, he ſhall 
ſettle his ſtipend under his hand and ſeal, 
at not more than fifty pounds, or leſs than 
PROP pounds, per annum. 


1 1 and 18 C. II. c. 6. ſeQ. 14, 25. which, ſo far as 
reſpects ſo much of the declaration as is therein recited, is 
repealed by 4 G. I. c 3. ſed. 2. 

m 2 El. c. 2. ſect. 4,—9. If the perſon offending ſhall be 
beneficed, he forfeits, for the firſt offence, one year's pro- 
fits thereof, and ſuffers ſix months impriſonment ;—for the 
ſecond, deprivation of all his promotions ;—for the third, 
perpetual impriſonment. If the. perſon ſhall not be bene- 
ficed, his firſt offence ſhall be puniſhed by impriſonment ; 
and his ſecond by impriſonment for life ; and juſtices of the 
peace, &c. are required to hear and determine thoſe of- 
fences. (22) 6 Rep. 29, 30. 

* 1 G. II. c. 22. ſeQ. 1, Not leſs than ten pounds. 
| Church- 
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Church-wardens are guardians and keepers 
of the church, and repreſentatives of the 
pariſh. They are appointed as cuſtom di- 
res ſometimes by the miniſter ; ſometimes 
by the pariſh. They, by that name, have 
a property in goods, and can bring actions 
for them, for the uſe of the church. If they 
commit waſte, they muſt be firſt removed 
(which the pariſh may do) and then be 
called to an account. They are to make 
rates and levies to repair the church". They 
are to levy one ſhilling on each perſon who 
does not attend church on a ſunday or ho- 
liday, by 1 El. c. 22. They may pull off 
a man's hat in church, without being guilty 
of an aſſault or treſpaſs(23). 


Pariſh-clerks and ſextons have freeholds 
in their office; and therefore may be pu- 
niſhed, but not deprived, by eccleſiaſtical 
cenſures (24.) The clerk, according to cuſ- 
tom, is choſen by the pariſh, or the incum- 
bent; and if ſuch cuſtom appears, the 
king's bench will grant a mandamus to ſwear 
him in (25). 


oe 1 G. II. c. 22. ſea. 4. 15 and 16 G. III. c. 22. 
ſeQ. 12 7 2 El. c. a. ſedt. 14. (23) 1 Lev. 196. 

(24) 2 Rol. abr. 234. (25) Cro. Car. 589. 

* By 23 G. II. c. 12. ſeQ. 10. continued by 15 and 16 
G. III. c. 32. ſect. 3. their means for raiſing their ſalaries 
is appointed. | 
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Of the Civil State. 


Th IS includes all orders of men, from 
the higheſt nobleman to the peaſant, who 
are not included under the former diviſion, 
or under the military or maritime ſtates ; 
and may include individuals of the other 
three orders. It is divided into nobility and 
commonalty. 


Or the former, as forming a branch of 
the legiſlature, we have ſpoken of in ch. 2. 
b. 1. The titles of nobility now in uſe, 
are dukes, marquiſſes, earls, viſcounts, and 
barons. They are created by writ, or by 
patent; the creation by writ, or king's let- 
ter, is a ſummons to the houſe of peers by 
the title of that barony which the king is 
pleaſed to confer. That by patent is a royal 
grant to a ſubject of any dignity and de- 


gree of peerage.— By creation by writ, a 


man is not ennobled unleſs he actually takes 
his ſeat in the houſe; and it is faid, there 
muſt be two writs of ſummons, and a ſit- 
ting in two diſtin parliaments, to make 
an 
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an hereditary barony (1). — Therefore, by 
patent, is the moſt ſure and uſual way 
which enures to a man and his heirs, ac- 
cording to the limitation thereof, tho' he 
never makes uſe of it (2). By creation by 
writ, a perſon holds the dignity to him and 
his heirs, without any words to that pur- 
port: but ifa patent doth not contain words 
of inheritance, the dignity ſhall only goto the 
grantee (3). A nobleman ſhall be tried by 
his peers in criminal caſes. It 1s ſaid, this 
doth not extend to biſhops who are not peers 
with the nobility (4) ; but they are lords 
of parliament by their baronies. By 20 
H. VI. c. . peereſſes, in their own right, or 
by marriage, ſhall be tried by the ſame ju- 
dicature as peers of the realm. If a wo- 
man, noble in her own right, marries a 
commoner, ſhe ſtill remains noble, and ſhall 
be tried by her peers.— But if only ſo by 
marriage, and marries a commoner, ſhe loſes 
her dignity, They cannot be arreſted in 
civil caſes (5). A peer, fitting in judg- 
ment, gives his verdict on his honour, not 
his oath (6). So he anſwers to all bills in 
chancery (7). But he muſt be ſworn when 


(1) Whitlocke of parl. c. 1 14. (2) Co. Litt. 16. 
(3) Ibid. 9, 16. (4) 3 Inſt. 30, 31. (5) Finch, 
l. 355. 1 Vent. 298. (6) 2 Inſt. 49. (7) P. 
W ms. 146. 


he 
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he is examined as a witneſs in civil or cri- 

minal caſes (8),—in judicio non creditur niſi 
juratis (9). Scandal againſt him is called 

ſcandalum magnatum, and peculiarly puniſh- 

ed, by 3 Ed I. c. 34. 2 R. II. ſt. 1. c. 5. 

12 R. II. c. 11. He cannot loſe his nobi- 

lity, but by death ar attainder, by act of 
parliament (10). 


Ao the commonalty there are alſo de- 
grees of rank; as knight of the garter, knight- 
banneret, baronets, knights of the bath, knights 
batchelors, eſquires, gentlemen, Iriſh peers 
are but eſquires, yeomen, tradeſmen, artificers, 
and /abourers ; who, by 1 H. V. c. 5. muſt 
be named by their addition of eſtate, de- 
gree, or myſtery, in all actions and legal 
proceedings. 


(8) Salk, 512. (9) Cro. Car. 64. (10) 12 Rep. 
107. 12 Mod. 56, 


CHAP. 
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C H A P. XIII. 


Of the Military and Maritime Hates. 


Tur former includes the ſo/diery : the 
latter the ſeamen of the kingdom. 


Tux ſoldiery are under peculiar laws of 
their own, made at the will of the king, 
who is empowered by an annual act of par- 
liament to form articles of war, and conſti- 
tute courts martial, with power to try any 
crime by ſuch articles, and inflit ſuch pe- 
nalties as the articles direct. This reſpects 
the regular ſtanding armies, The ſoldiery 
are diſbanded at the end of every year unleſs 
continued by parliament ;—they may make 
nuncupative wills without thoſe forms that 
are required in other caſes, 29 C. II. c. z. 
5 W. III. c. 21. ſect. 6. 


THe militia * is another body of military 
men which has been put into a regular ſub- 
ordination, 


2 The ſuperior proteQion ariſing to a free ſtate from 
this body of men, whoſe intereſts and proſperity are the 
ſame with every citizen, in preference to a mercenary 
corps, is too obvious to need a comment : A full inveſtiga- 


tion of this point cannot be too arduouſly ſought for at this 
time, 
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ordination, principally by 13 C. II. c. 6*. 
and are declared to be eſſentially neceſſary 
for the ſafety and property of the kingdom, 
by G. III. c. 20. and 9 G. III. c. 42. They 
are ſubject when in actual ans to the 
rigour of martial law. 


Tux maritime ſtate is nearly in the _ 


ſituation, but their laws are made by 


liament, and they are not diſbanded annu- 


ally nor liable to it. 


Br a ſtatute of 12 C. II. c. 18.“ called the 
navigation act, no goods are allowed to be 
imported into England or any of its depen- 
dencies in any but Engliſh bottoms, or in 
the ſhip of that European nation of which 
the merchandize was the genuine growth 
or manufacture, and that the maſter and 
three fourth of the ſailors ſhall be Engliſh 
ſubjects. 


time, when an invaſion is daily ex pected from a nation by 
whoſe inſinuation it is to be feared, that thouſands of the 
lower rank of people are aliened from their legiance, and 
when the idea of the prefervation of property can alone 
prove ſufficient to repel them: That is the cement by 
which our duty is ſtimulated ; and it is that which makes 
the ſectaries ſword forget religion. The reader will ſee 

this ſubje& moſt ably diſcuſſed in Polybius—Monteſquieu 
ſur les cauſes de grandeur des Romains et leur decadence, 
and in his Eſprit des loix, liv. xr. c. 6. and in Montague's 
antient republics, d 17 and 18 G. III. c. 23. 
7 W. III. c. 12. ſect. 22. « Eng. ſtat, 


IN 
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Ix times of great emergency the govern- 
ment exert the power of impreſſing, which 
1s held to be part of the common law : And 
the ſtatutes 2 R. II. c. 4. and 2 and 3 P. and 
M. c. 16. 5 E. c. 5. 7 and 8 W. and M. c. 21. 
2 An. c. 6. 4 and 5 An. c. 19. 13 G. II. c. 17. 
all imply that right. — The method of order- 
ing and regulating their diſcipline is ſettled 
by 22 G. II. c. 23. In their articles almoſt 
every poſſible offence and puniſhment is ſet 
down.—They have the ſame privilege as 
the ſoldiery of making nuncupative wills.— 
No ſailor can be arreſted (on board his ma- 
jeſty's ſhips) for any debt, unleſs ſworn to 
be of twenty pounds value; nor a ſoldier, 
unleſs the debt be of ten pounds, by 1 G. II. 
ſtat. 2. c. 14. 


e Sailors on board merchant ſhips are regulated by 5 G. 
IT, c. 13. continued by 15 and 16 G. III. c. 32. ſect. 1. un- 
til June 1782. f Eng. ſtatute, 
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Of Maſter and Servant. 


TuIS relation is founded on the con- 
venience of the thing, whereby one man 
calls in others to aſſiſt him by their {kill 
and labour, —and for thoſe purpoſes only; 
for a /lave the inſtant he lands in England, 
becomes protected in his property and per- 
ſon (1). 


1ſt. Or the firſt ſort, are menial ſervants , 
their contract ariſes on the hiring. If it be 
without any limited time expreſſed, it is 
held to be for a year (2). All ſingle men 
between twelve and ſixty, and married ones 
under thirty years of age: All ſingle women 
between twelve and forty, not having any 
viſible livelihood, are compellable by two 
juſtices to go to ſervice, or certain trades. 
And no ſervant can leave his maſter, or 
maſter turn him away, without giving him 
a quarter's notice, unleſs on reaſonable cauſe, 
to be ſhewed to a juſtice of the peace ; by 
5 El. c. 4. But they may part by mutual 


conſent. 


(1) Salk. 666. (:) Co. Litt. 42. » 2 G. I. 
c. 17. ſect. 2. relates to ſervants only. 


Vor I. H and. 


OS Comparative View of the 


2nd. Apprentices; who are bound for a 
term of years to ſerve their maſters. If 


they are bound to trades, they may be diſ- 
charged on reaſonable cauſe ſhewed to the 
juſtices at quarter ſeſſions, or by one juſtice, 
with appeal to the ſeſſions, 5 El. c. 4, who 
may direct a rateable reſtitution of their fee. 
Children of poor perſons may be appren- 
ticed by overſcers *, with conſent of two 
juſtices, till twenty-four years to perſons 
fitting, who are, compellable to take them, 
by 5 El. c. 4. 43 EL c. 2. 1 Jac. I. c. 25. 
7 Ja. I. c. 3. 8 and 9 W. and M. c. 30. 
2 and 3 An. c. 6. 4 An. c. 19. 17 G. II. c. 5. 
If one, with whom leſs than ten pounds 
hath been given, ſhall run away, he ſhall 
ſerve his time of abſence, at any time with- 


in ſeven years after the expiration of his 
contract; by 6 G. III. c. 26. 


zd. Labourers ; who are compelled to 
work if they have no vifible effects. The 
' time 1s defined how long they ſhall work in 
ſummer and winter ; the puniſhment of 
ſuch as refuſe to work; the impowering 
juſtices at feſſions, or the ſheriff to ſettle 
their wages; and the inflicting penalties 
on ſuch as give or exact more wages than 


b 2 G. I. c. 17. ſect. 20, 21. 25 G. II. c. 8. fed. 3,5. 
29 G. II. c. 13. e Ibid. ſect. 12. By miniſter and 
church-wardens with conſent of one juſtice, 


are 
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are ſettled, are determined by 5 EI. c. 4. 
and 6 G. III. c. 26", 


4th. Stewards, fackort, and bailiffs, 


A MASTER may correct his ſervant or ap- 
prentice with moderation (3),—tho' his wife 
may not; if ſhe does, it is good cauſe of 
departure (4). If any ſervant aſſaults his 
maſter, or dame, he ſhall ſuffer a year's 
impriſonment, or other corporal puniſh- . 
ment, not extending to life or limb, by 5 E. 
c. 4. The maſter may maintain his ſervant 
in any ſuit at law, againſt a ſtranger. (5). 
He may bring an action againſt any one for 
beating his ſervant ; but he muſt aſlign his 
damage by the loſs of his ſervice (6). If 
any perſon hire or maintain a ſervant while 
in another's ſervice, an action will lye a- 
gainſt the new maſter and the ſervant*, or 
either of them.—But to be liable to ſuch 


a 33 H. VIII. eff. 1. e. . revived and made perpetual 
by 11 El. fell. 1. c. 5. (3) 1 Hawk. p. c. 130. 
Lamb. Eir. 127. (4) F. N. B. 168. * 25 G. II. 
c. 8. ſect. 2. inflicts the puniſhment of impriſonment, not 
exceeding one month; or an abatement of ſome part of 
the wages; or by diſcharging him for ſuch ill behaviour, 
made perpetual by 5 G. III. c. 15. ſect. 39, (5) 2 Roll. 
abri. 115. (6) 9 Rep. 113: 46. l. 17. 
ſe. 3. So far as reſpeQs the ſervant, he may be puniſhed 


in a ſummary way. a 
H 2 action, 
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action, the maſter muſt have known of his 
former contract, or muſt refuſe giving him 
up when applied to (7). If a ſervant com- 
mits a treſpaſs by his maſter's orders, the 
maſter ſhall be guilty, as well as the ſervant. 
If an inn-keeper's ſervant robs his gueſt, 


the maſter ſhall make reſtitution (8).—So if a | 


drawer at a tavern ſells bad wine, &c. by 
which a man's health is injured, he has an 
action againſt the maſter(g). If I pay money 
to a banker's ſervant, the banker is anſwer- 
able : not ſo, if to a phyſician's ſervant, for 
he is not uſually concerned ſo; and I muſt 
pay it again. If I conſtantly pay a tradeſ- 
man ready money, and he truſts my ſer- 
vant, Jam not bound to pay it: but if I 
ſometimes ſend in truſt, and ſometimes with 
money, 1 am bound (10). If a ſervant ac- 
tually in his maſter's ſervice does, by his 
negligence, a damage to a ſtranger, the maſ- 
ter is an ſwerable; as a ſmith's man lameing 
my horſe in the ſnoeing. By 6 Ann. c. 3“. 
no action ſhall be maintained againſt any 
in whoſe houſe an accidental fire ſhall be- 
gin: but if it happens thro' the zegligence 


(7) F. N. B. 167, 168. (3) Noy's max. c. 43. 
(9) 1 Roll. abr. 95. (10) Dr. and St. d. 2. c. 42. 
Noy's max. c. 44. s 2 G. I. c. 5. fe. 2,4. In 


caſe of negligent fire, through the means of a ſervant, 
he ſhall forfeit fifty pounds, or be impriſoned eighteen 
months, 


of 


5 @ 
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of .a ſervant, he ſhall forfeit one hundred 


pounds, to be diſtributed among the ſuf- 
ferers; or ſhall be ſent to the work-houſe 
to be kept at hard labour for eighteen 
months. A maſter is chargeable, if any of 
his family caſteth any thing into the ſtreet 
or high-way, to the damage of any indi- 
vidual, or the common nuiſance of the ſub- 


ject (11). 
(1 1) Noy's max. c. 44. 
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HA F. XV. 
Of Huſband and Wife. 


Tais relation between perſons includes 
the rights and duties of them to each other. 
It is conſidered by the law of England only 
as a civil contract; and therefore allows it 
to be valid where the parties were, at the 
time of making it, willing to contract, able 
to contract, and aQually did contract, in 
the proper forms required. 


Trey muſt be willing to contract, “ con- 
« ſenſus non concubitus facit nuptias (1). 


THEy muſt be alſo able to contract. — 
which all perſons are, unleſs they labour 
under ſome peculiar diſabilities and incapa- 
cities. As, ſuch as are canonical, and there- 
fore ſufficient to avoid the marriage in a 
ſpiritual court, but which, by our law, makes 
it only voidable, until ſentence of nullity 
be obtained; ſuch are pre- contract: but 26 
G. II. c. 33, prohibits all eccleſiaſtic ſuits 


(1) Co. Litt. 33. * 33 HF. VIII. ſeſſ. x. c. 6. ſect. 2. 
12 G. I. c. 3. ſect. 5, No contract without conſummation 
ſnall make void any ſubſequent marriage with carnal know- 


edge. 


to 
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to compel a marriage on a contract; con- 
ſanguinity, affinity, and ſome corporal infir- 
mities.—But ſuch marriages are deemed 
valid, unleſs the ſeparation is made during 
the life of the parties (2). 


Ctiv1iL diſabilities make the marriage void 
ab initio, as a prior marriage, or having ano- 
ther huſband or wife living. Want of age; 
if a boy under fourteen, or a girl under 
twelve, marry, it is inchoate and imperfect; 
and when they come of age, they may agree 
or diſagree without a divorce; yet if they 
are habiles ad matrimonium, it is a good mar- 
riage; and if they agree after they come of 
age, they need not be married again (3). 
If one be of years of diſcretion, and the 
other not, either may diſagree when the 
other arrives at age (4). Want of conſent 
of parents or guardians, 


A yENALTY,of one hundred pounds is 
inflicted on any clergyman who marries a 
couple without publication of banns, or with- 
out a licenſe, by 6 and 7 W. III. c. 6. 7 and 


8 W. III. c. 35. 10 An. c. 19 
By 


(2) Co. Litt. 33. (3) Ibid. 79. (4) Ibid. 
> 9 W. III. c. 28. ſect. 3. If any proteſtant clergyman, 
popiſh prieſt, or other perſon, ſhall join in marriage any 
proteſtant woman, being heir apparent to her anceſtor, or 
having 
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By 4 and 5 P. and M. c. 8*. whoever 
marries any female under ſixteen years of 
ape, 
having any eſtate in lands, &c. or being poſſeſſed of five 
hundred pounds, to any perſon, without having a certifi- 
cate from the miniſter, biſhop, and neighbouring juſtice, 
or two of them, that he is a proteſtant, he ſhall ſuffer 
one year's impriſonment, and be fined twenty pounds. 
6 An. c. 16. ſect. 5, 6. If any beneficed clergyman ſhall 
celebrate any marriage of the heir apparent, or other ſon, 
being under twenty-one years, of any perſon having lands, 
&c. of fifty pounds per annum, or five hundred pounds 
perſonal fortune, without conſent of parents, &c. he ſhall 
be deprived of all his preferments, and ſhall be incapable 
of any promotion; and if any other ſhall offend herein, he 
ſhall be tranſported ; which puniſhment is diſcretionary 
in the judge, to change to labour on the Liffey, by 17 and 
18 G. III. c. 9. ſect. 1. And if any popiſh prieſt ſhall ce- 
lebrate ſuch marriage, or ſhall celebrate matrimony be- 
tween perſons, knowing either of them to be proteſtants, 
he ſhall ſuffer the penalties, &c. of a popiſh regular ; 
which knowledge, by 8 An. c. 3. ſect. 28. ſhall be pre- 
ſumed, unleſs he produces a certificate from the minutes 
of the pariſh where the parties did reſide at the time of the 
marriage, that they were not at that time proteſtants.— 
By 12 G. I. c. 3. ſect. 1. If any popiſh prieſt, degraded 
clergyman, or any layman, pretending to be ſo, ſhall cele- 
brate any marriage between two proteſtants, or between a 
proteſtant and a papiſt, they ſhell be guilty of felony, 
without benefit of clergy; which puniſhment is directed 
to be inflicted, altho* the marriage ſhall be declared void. 
By 9 G. II. c. 11. ſe. 6. Any miniſter who ſball publiſh 
banns between two perſons, whereof one is- a proteſtant, 
and the other a papiſt, ſhall be liable to ſuch eccleſiaſtic 
cenſure as he would have been by the eccleſiaſtical laws, 
for celebrating a clandeſtine marriage. 
e 9 W. III. c. 28. ſeQ. 1, 4,7. If any proteſtant wo- 


man, heir to her anceſtor, or having any eſtate in land, &c. 
| of 
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age, without conſent, ſhall be ſubject to 
fine, or five years impriſonment ; and her 


eſtate ſhall, during her huſband's lite, go 


to her next heir. 


Br 26 G.II. c. 33. all marriages cele- 
hrated by licenſe,, where either of the 
parties 


or having five hundred pounds, ſhall marry with any per- 
ſon without having obtained ſuch certificate as is required, 
(ſee laſt note) both parties ſhall be incapable to hold any 
of ſaid eſtates, &c. and they ſhall be veſted in the next 
proteſtant of kin. And if any proteſtant ſhall marry any 
woman Without having obtained ſuch certificate, he ſhall 
be deemed a papiſt, and rendered incapable to be heir, &c. 
or to ſit in parliament, or to hold any office, unleſs with- 
in one year after his marriage, he ſhall obtain a certificate 
from the biſhop, archbiſhop, or lord chancellor, that ſhe 
hath renounced the popiſh religion : yet when it can be 
made appear, by proof, that ſuch perſon was a known pro- 
teſtant, they ſhall not be liable to any forfeiture or pe- 
nalty, altho' ſuch certificate had not been obtained. By 
2 An. c. 6. ſect. 5. if any proteſtant, having any eſtate, 
&c. real or perſonal, ſhall inter-marry with any papiſt, 
either within or without the kingdom, ſuch perſon ſhall 
be liable to the above-mentioned diſabilities and forfeitures, 
By 6 An. c. 16. ſect. 3. If any woman ſhall induce an 
heir apparent, or other ſon of a man, having a yearly eſtate 
of fifty pounds, or a perſonal fortune of five hundred 
pounds, to contract matrimony, without conſent of pa- 
rents, &c. he being under twenty-one years, ſhe ſhall not 

be entitled any dower, jointure, &c. out of ſuch eſtates, 
9 G. II. c. 11. ſect. , 4. If eitherof the parties ſhall 
be intitled to any real eſtate. of one hundred pounds per 
annum ; or perſonal fortune of five hundred pounds ; or if 
the father or mother ſhall be in poſſeſſion of any real eſtate 
| of 
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parties is under twenty-one years (not be- 
ing a widow or widower) without conſent of 
the father (or if he be dead) of the mother 
or guardians, are void. Want of reaſon, 
by 15 G. II. c. 30. the marriages of idiote, 
lunatics, and perſons under frenzies (if found 
ſo under a commiſſion, or committed to the 
care of truſtees by act of parliament) before 
they are declared of found mind by the 
chancellor, or the majority of the truſtees, 
ſhall be void. 


THe parties muſt contract in due form 
of law. No verbal contracts are of force to 
compel a future marriage, by 26 G. II. 
c. 33˙. Nor is any marriage valid, unleſs 

cele- 


of one bundied pounds per annum ; or of any perſonal 
eftate of two thouſand pounds : If any perſon of full age 
contrdQs with, or marries any perſon, under that age, 
without conſent, he ſhall incur a forfeiture of five hun- 
dred, if the party under age ſhall be poſſeſſed of, or in- 
titled to ten thouſand pounds. But if not intitled to that 
ſum, then two hundred pounds; and in both cafes the 
party of full age ſhall be impriſoned for one year. By 19 
G. II. c. 13. ſect. 1. all marriages celebrated between a 
papiſt and a perſon who hath profeſſed him or herſelf to 
be a proteſtant at any time, within twelve months before 
celebration; or between two proteſtants, if celebrated by 
a popiſh prieſt, ſhall be void without any legal proceſs 
whatſoever. 

There being no ſuch ſtatute in Ireland, a verbal con- 


tract is of force, 2 Salk. 438. Swinb. ſect. 10, 11. Cro. 
Eliz. 
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celebrated in church, except by diſpenſation 
from the archbiſhop of Canterbury', in pur- 


ſuance of banns, Or licenſe, between ſin gle 


perſons,. —conſenting, —of ſound mind, —of 
twenty-one years, —or of fourteen in male, 
and twelve in females, with conſent; and 
without, in caſe of widowhood. It is held 
eſſential, that it be performed M a perſon 
in orders (5). 


Tur are diſſolved by death or divorce, 
of which there are two kinds ; the one 
total, 4 vinculo matrimonii, which muſt be 
for one of the canonical cauſes exiſting 
before marriage, as conſanguinity, and then 
the marriage is void ab initio, and the chil- 
dren are baſtards (6). 


THe other is partial, a menſa et thoro, as 
when the marriage was in the beginning 
lawful, but for ſome ſupervenient cauſe it 
becomes improper or impoſſible the parties 
can live longer together; as intolerable ill 
temper ; adultery, in either party; and di- 


Eliz. 79. 5 Mod. 511. 1 Salk. 120, 121. unleſs by 33 
H. VIII. ſeſſ. 1. c. 6. ſe&. 2. 12 G. I. c. 3. ſect. 5. ſuch 
contract, without conſummation, ſhall not avoid a ſubfe- 
quent marriage conſummated. 

f All marriages, nat contrary to the es e 
ſtatute, &c. nor within the Levitical degrees, are valid. 


(5) Salk. 119. (6) Co. Litt. 235. 
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vorces a vinculo matrimonii, have of late been 
granted for adultery. In divorce à menſa et 
thoro, the law allows a/imony to the wife, 
which is an allowance made by the eccleſi- 
aſtical judge out of the huſband's eſtates. 
But in caſe of elopement with an adulterer, 
the laws allow no alimony (7), 


By marriage the huſband-and wife are 


one perſon (8); therefore he cannot grant 


her any thing (9). He is bound to provide his 
wife with nece/jaries; and if ſhe contracts 
debts, he muſt pay them (10), if they be 
for neceſſaries, but not otherwiſe (11). If 
the wife elopes, and lives with another man, 
the huſband is not chargeable even for ne- 
ceſſaries (12), if the perſon who furniſhes 
them is apprized of the elopement (13). If 
ſhe be indebted before marriage, he muſt 
pay that debt (14). If ſhe be injured in her 
perſon, or property, ſhe cannot bring an 
action unleſs the huſband joins her (15).— 
Nor can ſhe be ſued, without making the 
huſband a defendant (16). If the huſband 
is baniſhed, or has abjured the realm, ſhe 
may be ſued, or ſue, without him (17). In 


(7) Cowel tit. alimony. (8) Co. Litt. 112. 
(9) Ibid. (10) Salk. 118. (11) 1 Sid. 120. 
(12) Stra. 647. (13) 1 Lev. 5. (14) 3 Mod. 186. 
(15) Salk. 119. 1 Rol. abr. 347. (16) 1 Leon. 312, 
(17) Co. Litt. 133. 

criminal 
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criminal proſecutions ſhe may be indicted 
and puniſhed ſeparately (18). In trials of 


any ſort they are not allowed to be evidence 


for or againſt each other (19), becauſe of 
the unity of perſon; for © nemo in pro- 
te pria cauſa teſtis eſſe debet; and * nemo 
« tenetur ſeipſum accuſare.” But, by 3 H. 


VII. c. 2. where a woman is forceably taken 


away, and married, ſhe may be witneſs a- 
gainſt her huſband. In the eccleſiaſtical 
courts a woman may ſue, and be ſued, with- 
out her huſband (20). In felonies and other 
inferior crimes, committed by her, through 
conſtraint of the huſband, ſhe is excuſ- 
ed (21) ; but not in treaſon or murder. All 


deeds executed by her are void, except a 


fine, or like matter of record (22). She 
cannot, by will, deviſe land to her huſ- 
band, unleſs under ſpecial circumſtances(23). 


A wife may have ſecurity of the peace a- 


againſt her huſband (24), and a converſo (25), 
a huſband may reſtrain his wife of her liberty, 
in caſe of groſs miſbehaviour (26). 


(18) 1 Hawk. p. c. 3. (19) 2 Hawk. p. c. 431. 


(20) 2 Rol. abr. 298. (21) 1 Hawk. p. c. 2. 
(22) Litt. ſect. 669, 670. (23) Co. Litt. 112. 
(24) 2 Lev. 128. (25) Stra. 1207. 


(26) Stra. 478, 875. 


CHAP. 


[ 220 } 


C Hl 4A P. XVL 
Of Parent and Child. 


CrLpreN are of two ſorts; legiti- 
mate and ſpurious, 


Zegitimate are ſuch as are born in wed- 
lock, or within a competent time after. 
Parents are bound to maintain, protect, and 
educate their legitimate children ; but that 
maintenance is only while they are unable 
to work, thro' infancy, diſeaſe, or accident ; 
and that only with neceſſaries; the penalty 
being twenty ſhillings per month. But by 
11 and 12 W. III. c. 4*. if any popiſh parent 
ſhall refuſe to allow his proteſtant child a fit- 
ting maintenance, to compel him to change 
his religion, the lord chancellor ſhall conſtrain 
him to do what is juſt. And by 1 An. c. 30. 
if Jewiſh parents refuſe to allow their pro- 
teſtant children a fitting maintenance, the 


2 2 Ann. c. 6. ſe. 3. made perpetual by 8 Ann. c. 3. 
But, by 17 and 18 G. III. c. 49. ſea. 5. no mainten- 
ance ſhall be granted to ſuch child out of the perſonal pro- 
perty of the parent, except out of ſuch leaſes as they are 
enabled to take * ſect. 1. of this act. 

lord 


lord chancellor, on complaint, may make 
ſuch order as he ſhall ſee proper. 


PaREN Ts may ſupport their children in 
law-ſuits (1). They may juſtify an aſſault 
and battery in defence of their children (2). 
Where a man went a mile in ſearch of a 
boy who had beat his ſon, and beat him fo 
that he died, it was only held manſlaugh- 
ter (3). t. 1 Ja. I. c.4 3 Ja. L c 5 If 
any perſon ſends a child under his govern- 
ment, beyond ſea, either to prevent his good 
education in England, or to enter into any 
popiſh college; or to be inſtructed in that 
religion, the parent ſhall forfeit one hundred 
pounds, to the ſole uſe of him who diſco- 
vers. By 11 and 12 W. III. c. 4. if any 
parent, or other, ſhall ſend or convey any 
perſon. beyond ſea, to enter into any popiſh 
priory, nunnery, monaſtery, college, or univer- 
ſity; or into any private Popi/h family or 
ſchool, or houſe of Jeſuits, in order to be 
inſtructed in the popiſh religion; or ſhall 
contribute towards his maintenance, while 
abroad; he ſending, as well as ſent, ſhall be 
diſabled to ſue in law or equity, or to be 
executor or adminiſtrator, or to enjoy any 
legacy or deed of gift, or to bear any office 


(1) 1 Lev. 130. (2) 2 Inſt. 564. (3) Hawk. p. 
c. 131. d 7 W. III. c. 4. ſed. 1. f 
p in 
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in the realm, and ſhall forfeit all his goods 
and chattels, and all his real eſtate for life, 
by 3C.L c. 2 


A PARENT may correct a child, under age, 
in a reaſonable manner (4). 


A chip is equally juſtifiable to defend 
the perſon, and maintain the ſuit of a bad 
parent, as a good one; and 1s equally com- 
pellable, by 43 El. c. 2. if of ſufficient abi- 


lity. 


A BASTARD is one, not only begotten, 
but born out of lawful matrimony.—The 
law doth not require it ſhall be begotten; 
but that it ſhall be born after lawful wed- 
lock, to make it legitimate.——But if a 
man dies, and his widow be brought to bed 
within forty weeks after his death, the child 
is legitimate (5). If a man dies, and his 
widow ſo ſoon marries again, that a child 
is born within ſuch time as makes it doubt- 
ful whoſe ſon he is, he may, when he ar- 
rives at years of diſcretion, chooſe which 
father he pleaſes (6). If a huſband be out 
of England for above nine months, ſo that 
no acceſs can be preſumed, her iſſue ſhall 


27 W. III. c. 4. ſect. 1. 2 Ann. c. 6. ſect. 1. made 
perpetual by 8 Ann. c. 3. (4) 1 Hawk. p. c. 130. 
(5) Britton. c. 66. page 166. (6) Co. Litt. 8. 


be 


[ 


Laws of ENGLAND and IRELAND. 113 


be a baſtard (7); but acceſs ſhall be pre- 
ſumed, unleſs the contrary be proved (8). 
In a divorce a menſa et thoro, if the wife 
breeds children, they are baſtards; but in 
a voluntary ſeparation, acceſs is ſuppoſed, 
unleſs the contrary is proved (9). In a di- 
vorce in the ſpiritual court 4 vinculo matri- 
monii, all iſſue born under coverture, are 
baſtards (10). So if there 1s apparent im- 
poſſibility of procreation, as if the huſband 
be only eight years old, or the like(11). 
By 18 Eliz. c. 3. 7 Jac. c. 4. 3 Car. I. c. 4. 
13 and 14 Car. II. c. 12. 6 G. II. c. 31. it 
is provided, that when a woman is deli- 
vered, or will, on oath, before a juſtice of 
peace, charge any perſon with having got 


f 
her with child, the juſtice ſhall apprehend, [ 
and commit him, until he gives ſecurity to [1 
maintain the child, or appear at the next {| 
quarter ſeſſions to try the fact. A ba | 
tard can inherit nothing; yet he may have | 


a ſurname by reputation (12). He may 
now (though not in ſtridneſs of law) hold | 
a dignity in the church (13). He may be 
legitimated by act of parliament (14); as | 
was John of Gant's baſtard children. bt 


(7) Co. Litt. 244. (8) Salk. 123. 3 P. Wms. 276. 
Stra. 925. 9) Salk. 123. (10) Co. Lit. 325. 
(11) Co. Litt. 244. 4 34 Fd. III. c. 2. Such fathers 
may be hound to good behaviour. (12) Co. Litt. 3. 
(13) 5 Rep. 58. Forte(c. c. 40. (14) 4 Inſt. 36. 


Vor. I, I Can. 
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E [A ÞP. Xx 
Of Guardian and Ward. 


'Th Is is a temporary relation which the 
guardian bears, as parent to an infant.— 
The duties and powers are the ſame as be- 
tween a father and child. The guardian is 
bound, when his ward comes of age, to 
give him an account of all that he has tranſ- 
acted on his behalf; and if he abuſes his 
truſt, the court will puniſh him (1). 


Tae ward, if a male, may at twelve 
years of age, take the oath of allegiance. 
At fourteen is at years of diſcretion, and 
may conſent or diſagree to marriage; may 
chooſe his guardian ; and may make his teſ- 
tament of his perſonal eſtate, if his diſcre- 
tion be actually proved.—At ſeventeen he 
may be executor; and at twenty-one is at 
his own diſpoſal, and may aliene his goods, 
lands, and chattels. 


Ir a female, ſhe may, at ſeven, be be- 
trothed or given in marriage. If proved to 
have ſufficient diſcretion, may bequeath her 


(1) 1 Sid. 424. 


perſonal 
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perſonal eſtate; and is of age of maturity at 
twelve. She is intitled to dower at nine. 


At fourteen ſhe is at age of legal diſcretion, 


and may chooſe a guardian. At ſeventeen 


may be executrix ; and at twenty-one, may 
diſpoſe of herſelf and lands. 


Tux full age of male or female is twenty- 
one years, which is completed on the day 
preceding the anniverſary of a perſon's 
birth (2); until which time they are in- 
fants. 


Ms... 


Ax infant cannot be ſued without joining 
the name of his guardian, for he is to pro- 


tect him (3); but he may ſue by his guar- 
dian, or by his prochein ami and by his 
prochein ami he may bring an action againſt 
a fraudulent guardian. 


Ix criminal caſes he may be convicted at 
fourteen years, and capitally puniſhed for 
any capital offence (4); but not under ſe- 
ven; the period between them remains un- 
ſettled. . A girl and a boy have been execut- 
ed for murder at about thirteen years; and 
a boy of ten years was convicted and exe- 
cuted for murder (5). 


(2) Salk. 44, 625. (3) Co. Litt. 135. 
(4) 1 Hal. p. c. 25. (5) Foſter, 72. 
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Ix civil caſes no lache, ſhall be imputed 
to an infant, except in ſome very particu- 
lar caſes*, An infant cannot aliene, yet 
infant truſtees, or mortgagees, are enabled 
to convey, under direction of chancery or 
the exchequer, the eſtates they hold in truſt, 
or mortgage to ſuch perſons as the court 
ſhall appoint, 7 An. c. 19. 4 G. III. c. 16", 
He may preſent to a benefice (6). He may 
purchaſe lands, but when he comes of age 
he may agree or not (7). He may appoint a 
guardian to his children, by laſt will, 12 C. 
II. c. 245. He may bind himſelf to pay for 


his neceſſary meat, drink, phyſic, and other 


neceſſaries, and for his education (8). 


z As for non- preſentation to a benefice, Co. Litt. 172. 
In a writ of dower, 1 Rol. abri. 137. In forfeiture of 
eſtrays, Bro. abri. tit. eſtrays, 5 Rep. 108. Cro. Eliz, 716. 

d 2 G. I. c. 6. ſect. . (6) Co. Litt. 172. | 

(7) Ibid. 2. © 14 and-15 C. II. c. 19. ſect. 3. or 
by deed executed. (8) Co. Litt. 172. 


C HAP. 


11 


CH 4 © | $$ 


Of Corporations, 


Ih ESE are called bodies politic or cor- 
forate ; and are intended to preſerve a per- 
petual ſucceſſion, and legal immortality. 


TnkEx are firſt divided into aggregate and 
ſole. 


Tae former conſiſts of a number of per- 
ſons kept up by perpetual ſucceſſion, as 
the mayor and commonalty of a city. 


Tus latter conſiſts of one perſon only, 
and his ſucceſſor; as the king (1). 


AxorhER diviſion of corporations, ſole 
or aggregate, is into eccleſiaſtical and lay. 


Tas former, where the perſons that com- 
poſe it, are entirely ſpiritual perſons; as a 
biſhop, a parſon; and are erected for per- 
petuating the rights of the church. 


Tux latter are of two ſorts, elcemoſynary 
and civil. The civil are ſuch as are erected 


(1) Co. Litt. 43. 


for 
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for a variety of temporal purpoſes ; for in- 
ſtance, the king 1s a corporation to pre- 
vent the inconvenience of an interregnum ; 
otherwiſe, for the advancement of trade, 
and regulation of commerce; as the trading 
companies in London. 


Tax elcemoſynary are inſtituted for the 
perpetual diſtribution of free alms, in the 
manner that the founder has directed; as 
hoſpitals for maintainance of the poor ; all 
colleges in the univerſities, and out of them. 
They may be erected by the king's conſent, 
expreſſed by letters patent, or charter of in- 
corporation ; or implied, as thoſe which 
exiſt by common law. 


A coRPORATION hath a particular name, 
by. which it muſt ſue and be ſued; and do 
all legal acts, though a very minute alte- 
ration is not material (2.) When it is form- 
ed and named it has many powers, rights, 
capacities and incapacities ; as, 1. Perpetual 
ſucceſſion. 2. To ſue, or be ſued, by its 
corporate name. 3. To purchaſe lande, and 
hold them, to them and their ſucceſlors. 
4. To have a common ſeal, for being inviſi- 
ble, they at by that alone (3). 5. To 
make bye /aws, to regulate themſelves, (un- 


(2) 10 Rep. 122. (3) Dav. 44, 48. 
ö leſs 
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leſs contrary to the laws of the land) which 
is included in the very act of incorpora- 
tion (4).—But no trading corporation is em- 
powered to make bye laws, which may af- 
fect the king's prerogative, or the common 
profit of the people, under pain of forty 
pounds, unleſs approved by the chancellor, 


treaſurer, and chief juſtices, or judges of 


aſſize, at their circuits, by 19 Henry VII. 
c. 7 | 


An aggregate corporation may take goods 
and chattels, for the benefit of themſelves 
and ſucceſſors ; but a ſo/e corporation can- 


not (5). 


In eccleſiaſtical and eleemoſynary corpo- 
rations, the king or the founder may give 
rules, laws and ordinances, which lay cor- 
porations, founded for civil purpoſes, are 
not ſubject to, but are bound by common 
law, and their own bye laws (6). 


A66GREGATE corporations may have, by 
their conſtitution, a head, as dean, maſter, 
or the like; and cannot do any act in his 
vacancy, except only appointing another; 
nor are they capable of receiving a grant, 


(4) Hob, 211. 10 H. VII. c. 7. All ſuch acts io 


be void. (5) Co. Litt. 46. (6) Lord Raym. 8. 
not 
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not having a head(7).—But there may be 
a corporation without a head, as where 
each member has equal authority (8), In 
them too the act of the majority is the act 
of the whole (9). No deviſe, by will, to a 
corporation is good, becauſe excepted out of 
the ſtatute of wills, 34 H. VIII. c. 5*. ex- 
cept for charitable uſes, by 43 E. c. 4. nar- 
rowed by 9 G. II. c. 36. They cannot pur- 
chaſe without licenſe from the king. —Lands 
held by them are ſaid to be held in mort- 


main. 


Trey may be viſited, if eccleſiaſtical, by 
the ordinary, to correct all irregularities.— 
In all lay corporations, the founder and his 
heirs or aſſigns are their viſitors, for the 
ſame purpoſe (10). The king is the viſitor 
of all civil corporations, and he exerciſes 
his juriſdiction in the king's bench. In 
eleemoſynary foundations, the founder and 
his heirs are the. viſitors; but if he has aſ- 
ſigned any other perſon to be viſitor, the 
aſſignee is inveſted with the power, in ex- 
cluſion of the heir. If the founder has ap- 
pointed no viſitor, the biſhop muſt viſit (11). 


(7) Co. Litt. 253, 264. (8) 10 Rep. 30. 

(9) Bro. abr. tit. corp. 31, 34. b 10 C. I. ſeſſ. 2. 
c. 2. All deviies to bodies corporate are void, and the 
lands ſhall deſcend to the heir at law, Hob. 136. 


(10) 10 Rep. 31. (:1) 2 Inſt. 725. 


Colleges 
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Colleges are lay corporations, although the 
ordinary is their viſitor ; but their ſentence 
was liable to be examined and redreſſed by 
the king's bench, as was the caſe in Phi- 
lips and Bury (12); determined by three 
judges, that the juriſdiction could not ex- 
clude the common law; and judgment 
was given in that court. But the lord chief 
juſtice Holt held, that the office of viſitor 
was to judge according to the ſtatutes of 
the college, and to expel and deprive on 
juſt occaſions, and hear all appeals, and from 
him only redreſs was to be obtained; on 
which a writ of error was brought before 
the lords, and judgment was reverſed. 


Any member of a corporation may be 
disfranchiſed, by acting contrary to the laws 
of the ſociety, or of the land; or he may 
reſign (13). The corporation may be diſ- 
ſolved; and when it is diſſolved, its /ands 
ſhall revert to the perſon, or his heirs, who 
granted them (14). Debts due by or to a 
corporation are extinguiſhed by its diſſolu- 
tion, It may be diſſolved by act of parlia- 
ment; by the natural death of its members ; 


by ſurrender of its franchiſes; through ne- 


gligence or abuſe of its charter, it may be 


(12) Lord Raym. 5. 4 Mod. 106. Shower 35. Skinn. 
407. Salk. 403. Carthew, 180. (13) 11 Rep. 98. 
(14) Co. Litt. 13. 


for- 
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forfeited. This is done by writ of quo war- 


. ranto, to enquire by what right the mem- 


bers now exerciſe their corporate power, 
having forfeited it by ſuch proceedings. 


By 11 G. I. c. 4*. no corporation ſhall 
be diſſolved, tho' the mayor or head officer 
ſhall not be duly elected on the day ap- 
pointed in the charter, or eſtabliſhed by 
preſcription ; and directions are given for 
appointing a new officer, in caſe there be 
no election, or a void one, on the charter 
on preſcription day. 


© x9 G. II. c. 12. ſect. 7. 
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Of Property in general. 


W HILST the world was thinly inha- 


bited, it is reaſonable to ſuppoſe, that all 
things were in common; and no part of it 


was permanent to any one; yet whoever 


was in the occupation of any determinate 


ſpot for reſt, or the like, acquired for the 


time a ſort of ownerſhip, from which it 


would be contrary to the law of nature to 
have driven him: however, the inſtant he 
quitted the occupation of it, another might 
ſeize it without injuſtice. But when man- 

kind 


| 
| 
| 
j 
| 
| 
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kind increaſed in number, craft, and am- 
bition, it was neceſſary to appropriate not 
only the uſe, but the property. Had not a 
ſeparate property been veſted in individuals, 
the world muſt have continued to this day 
a foreſt ; becauſe no man would improve 
that ſpot, which the moment he had quit- 


ted, ſhould become the property of ano- 
ther. 


PRorRRry being thus attained by occu- 
pancy, it remains by the principles of uni- 
verſal law in the occupant, until he ſhews 


by ſome other act, his intention to abandon 


it; which is the law of England at this 
day, with regard to treaſure-trove.— See 


chap. 8. book 1. The moſt effectual way 
to abandon property is by death. Then all 


property muſt ceaſe; but every civilized 


government (to prevent the contuſion that 


muſt attend the next occupant, ſeizing 


the effects of the deceaſed) have given the 
dying perſon a power to continue his pro- 
perty, by will : or, the municipal law will 
ſtep in, and declare who ſhall be the ſuc- 
ceſſor. There are ſome things, however, 
that muſt remain unavoidably in common; 
ſuch are the elements ;—ſuch are animals 


ferae nature, in which a man has _ an 


ofufruQuary property. 
CHAP. 
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Of real Property; and firſt, of Corporeal 


Hereditaments. 


TT nincs real, are uſually ſaid to con- 


ſiſt in lands, tenements, and hereditaments. 


LAND comprehends all things of a per- 
manent, ſubſtantial nature. 


TENEMENT ſignifies every thing that 
may be holden, provided it be of a perma- 
nent nature, whether it be of a ſubſtan- 
tial or an ideal kind. Thus /iberum tene- 
mentum, or freehold, is applicable not only 


to lands, but alſo to offices, rents, and the 


like (1).—Advowfons, franchiſes, a peerage, 
&c. are all tenements (2). 


. is the largeſt and moſt 


comprehenſive expreſſion; it includes not 
only lands and tenements, but whatever 


may be inherited, whether corporeal, in- 
corporeal, real, perſonal, or mixed (3).— 
Thus an heir loom, which is neither land 


(1) Co. Litt. 6. (2) Ibid. 19, 20. 
(3) 1 loft. 6. ; 
nor 
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nor tenement, but a mere moveable, yet 
being inheritable, is an hereditament. He- 
reditaments are of two kinds; corporeal and 
incorporeal.—Corporeal, conſiſt of ſubſtan- 
tial objects, all which may be comprehended 
under the denomination of land only. Land 
hath in its legal ſignification, an indefinite 
extent, upwards and downwards, cujus eſt 
ſolum ejus eſt uſque ad celum, is the maxim 
of law. By the name of land, which is 
nomen generaliſſimum, every thing terreſtrial 


will paſs (4). 
(4) Co. Litt. 4» 5» 6. 


CHAP. 
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Of incorporeal Hereditaments. 


An incorporeal hereditament is a right 
iſſuing out of things corporate, (whether 
real or perſonal) or concerning, annexed 
to, or exerciſeable within the ſame (1). 


Tur are of ten ſorts. 1ſt. Advowſon, 
which is the right of preſentation to a liv- 
ing. He who has it, is called the patron. 
It is either appendant, or in groſs. So long 
as it continues annexed to the manor out 


of which it was erected, it is an advowſon 


appendant (2). But if the property has 
been once ſevered from the manor, it is 
then an advowſon in groſs (3); and can ne- 
ver be appendant again. Advowſons are 
alſo either preſentative, collative, or dona- 
tive(4). An advowſon preſentative, is where 


the patron hath a right of preſentation to - 


the biſhop, and to demand of him to pre- 
ſent his clerk, if he be canonically qualified, 
Collative, is where the biſhop and patron 


(1) Co. Lit. 19, 20. (2) Ibid. 121. 
(3) Ibid. 120. (4) Ibid. 
| are 
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are the ſame perſon. Donative, is when 
the king, or any ſubje by his licenſe, doth 
found a church, and ordains that it ſhall bein 
the gift or diſpoſal of the patren.—Subje& - 
only to his viſitation, and not the ordinary's, 
and veſted in the clerk by the patron's deed 
of donation, without preſentation, inſtitu- 
tion, or induction (5). If the patron once 
receives his privilege of donation, and pre- 
ſents to the biſhop, and the clerk is ad- 
mitted, it ſhall be for ever preſentative (6). 


and. Tithes are the tenth part of the in- 
creaſe yearly ariſing-and renewing from the 
profits of lands, the ſtock on lands, and the 
perſonal induſtry of the inhabitants. The 
firſt ſpecies are called predia/; as graſs, 
corn, wood (7). The ſecond, mixed; as 
wool, milk, pigs, &c (8). Of theſe the 
tenth muſt be in groſs. The third, per- 
ſonal; as of trades, occupations, fiſheries, 
and the like; and of theſe only, the tenth 
of the clear profits is due (9). Tithes are 
dues of common right to the parſon of the 
pariſh, unleſs there be a ſpecial exception. 


(5) Co. Litt. 344. (E) Ibid. Cro. Jac. 63. 
= By a vote of the houſe of commons in the year , 
any lawyer who ſhall appear as council for the recovery 
of the tithe called Agiſtment (graſs) is declared an enemy 
to his country, (7) 1 Rol. abri. 635. 2 Inſt. 6:9. - 
(8) 1 Rol. abri. 635. 2 Inſt. 649. (9) 1 Rol. abr. 656. 


Lands 
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Lands and their occupiers may be diſcharged 
from tithes, either in part or totally, by real 
compoſition; or by cuſtom or preſcription. 
By real compoſition, which is not good ſince 
13 El. c. 10. if“ for a longer time than three 
lives, or twenty-one years, ſo that a com- 
poſition for a longer time muſt be made be- 
fore that period; the agreement muſt be 
made between the owner of the lands and 
the parſon or vicar, with the conſent of the 
ordinary and the patron. Secondly, By 


cuſtom or preſcription ; where, time out of 


mind, ſuch perſon or ſuch lands have been 
either partially or totally diſcharged. This 
cuſtom or preſcription is either de modo de- 
cimandi, or de non decimando a modus deci- 
mandi, is where a particular manner of tith- 
ing has been allowed. To make a good 
modus, the following rules muſt be obſerved. 
It muſt be certain and invariable (10). The 
thing given in lieu of tithes to the parſon 
muſt be beneficial to him, and not for the 
emolument of third perſons only (11). It 
muſt be ſomething different trom the thing 
compounded for (12). One cannot be diſ- 
charged from one ſpecies of tithes, by pay- 
ing a modus for another (13). The recom- 


b 10 and 11 Ch. I. c. 2. ſect. 8. 6 G. I. c. 14. ſc. 
I, 3. For no longer time, than Curing their incumbency. 

(10) 1 Keb. 602. (11) 1 Rel. abr. 649. 

(12) 1 Lev. 179. (13) Cro. Elz. 446. Salk. 657. 


Vor. I. K pence | 
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pence muſt be in its nature as durable as 
the tithes diſcharged by it (14); that is an 
inheritance certain. The modus muſt not 
be too large, which is called in law, a rank 
modus (15) Time of memory hath been 
aſcertained by law, to commence from the 
reigu of Richard I. and any cuſtom may be 
deſtroyed by evidence of its non-exiſtence 
in any part of the period, from his days to 
the preſent. A preſcription de non deciman- 
do, is a claim to be diſcharged from tithes, 
and to pay no compenſation in lieu of them. 
Thus the king is diſcharged from tithes (16). 
A vicar ſhall pay no tithes to the rector, 
nor the rector to the vicar (17). But both 
the king's, and the rector's and vicar's te- 
nants ſhall pay tithes of thoſe lands, which 
if they held, would be free. Spiritual per- 
ſons or corporations, as monaſteries, ab- 
bots, biſhops, and the like, were always 
capable of having their lands diſcharged 
from tithes, by various ways (18).—As by 
real compoſition; by the pope's bull of 
exemption ; by unity of poſſeſſion, as when 
the rectory of a pariſh and lands therein 
belonged to a religious houſe ; by preſcrip- 
tion; by virtue of their order, as knights 


(14) 2 E. Wms. 462, (15) 1x Mod. 60. 


(16) Cro. Eliz. 511. (17) Ibid. 479. 
(28) Hob, 309. Cro. Jac. 308. 


SFH/ 
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templars, 
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templars, and others, whoſe lands were ex- 
empted by the pope (19); tho' on the diſ- 


ſolution of monaſteries, by H. VIII. moſt of 


theſe exemptions would have fallen with 
them, had they not been ſupported by 31 
H. VIII. c. 13. by which all perſons who 
ſhould come to the poſſeſſion of the lands 
of any abbey then diſſolved, ſhould hold 
them free and diſcharged from tithes, as the 
abbeys had held them. So if a man can 
ſhew his lands to have been ſuch abbey 
lands, and alſo immemorially diſcharged from 
tithes, by any means before-mentioned ;— 
this is a good preſcription de nou decimando. 


2d. Common, or right of common, is a 
profit which one hath in the land of ano- 
ther.— It is of four ſorts; common of paſture; 
of piſcary; of turbary; of eflovers, Com- 
mon of paſture, is either appendant, appurte- 
nant, becauſe of vicinage, or in groſs (20). 
Common appendant, 1s a right to put com- 
monable beaſts on the lord's waſte, which 
are beaſts of the plough, or ſuch as ma- 
nure the ground. Common appurtenant, 
is where the owner of the land has a right 
to put in other beaſts beſides ſuch as are 
commonable ; as hogs, goats, and the like. 


(19) 2 Rep. 44. Seld. tithes, c. 13. {:C. 2. 
(20) Co. Litt. 122. 


K 2 This 
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This not ariſing from neceſſity, as the for- 
mer, can only be claimed by immemorial 
uſage and preſcription (21). Common, be- 
cauſe of vicinage, is where the inhabitants 
of two townfhips, which lie contiguous to 
each other, have uſually inter-commoned, 
the beaſts of one ſtraying into the other's 
fields. Common in groſs, is ſuch as is nei- 
ther appendant, or appurtenant, to land, 
but is annexed to a man's perſon. This is 
an inheritance diſtinct from any landed 
property, and may be veſted in one who 
has not a foot of ground in the manor. All 
theſe ſpecies are limited as to number and 
time, but there are commons without ſtint, 
which laft all the year. By the ſtatute of 
Merton, 20 H. III. c. 4. 29 G. II. c. 36. 
and 31 G. II. c. 41. a lord of a manor may 
encloſe as much of the wafte as he pleaſes, 
for tillage or wood ground, provided he 
leaves common ſufficient for thaſe that are 
intitled thereto. This encloſing, when juſ- 
tifiable, is called approving (22). Either the 
lord or the commoner may both have ac- 
tions for damage done, either againſt ſtran- 
gers or each other : the lord for the public; 
the commoner for the private damage (23). 
Common of piſcary, is a liberty to fiſh in ano- 


(21) Co. Litt. 122. (22) 2 Inſt. 474. 
(23) 9 Rep. 113. 
| ther 
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ther man's water; as furbary is the liberty of 
cutting turf on another man's ground (24). 
There is alſo a common for digging coals, 
mines, and the like. Common of eſtovers, 
is a liberty of taking neceſſary wood for the 
furniture of a houſe off another's eſtate. 
Houſe bote is an allowance of wood to repair 
or burn in the houſe: plough bote, cart bote, 
and hedge bote, for the repairs of ploughs, 
carts, and hedges. Theſe muſt be reaſon- 
able; and ſuch, any tenant or leſſee may 
take off his land without leave, unleſs re- 
ſtrained by ſpecial covenant (25). 


4th. Ways, or the right of going over 
another's ground. This may be grounded 
on a ſpecial permiſſion, in which caſe it is 
confined to the perſon of the grantee. A 
way may be by preſcription, as where all 
the occupiers of a farm have uſed immemo- 
rially to croſs another's grounds. A right 
of way may ariſe by act of law; as if a man 
grants a piece of ground in the middle of 
a field, I may croſs his land without a treſ- 
paſs (26). It is held, that if a man hath a 
right of way over another's land, and the 
road is out of repair, he who has the right 


(24) Co. Litt. 122. (25) Ibid. 41. 
(26) Finch law, 63. 


of 
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of way may croſs what part of the land he 


_ pleaſes (27). 


oth. Offices, which are the right to ex- 
erciſe a public or private employment, and 
to take the fees thereunto belonging.—ln 
which a man may have an eſtate to him 
and his heirs, or for life or years, or during 
pleaſure. But offices of public truſt, if they 
concern the adminiſtration of public juſtice, 
cannot be granted for a term of years 28). 
Nor can a judicial office be granted in re- 
verſion; but miniſterial offices may (29). 
By 5 and 6 Ed. VI. c. 16. no public office 
ſhall be fold under pain of diſability to hold 
or diſpoſe of it. 


6th. Dignities, are of the ſame nature 
with offices, — See chap. 12. book 1. 


7th. Franchiſes, are royal privileges ſub- 
ſiſting in the hands of a ſubject (30). They 
muſt ariſe by the king's grant, or by pre- 
ſcription, which preſuppoſes one. They 
may be veſted either in natural perſons, or 
bodies politic -in one man, or in many. 
But a franchiſe beſtowed on one, cannot be 
beſtowed on another (31). To be a county 


(27) Lord Raym. 725. 1 Brownl. 212. 2 Show, 28. 
1 Jon. 297. (28) 9 Rep. 97. (29) 11 Rep. 4. 
(30) Finch law, 164. (31) 2 Rol. abr, 191. Keilw. 196. 
palatine, 
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palatine, is a franchiſe, —to hold a court- 
leet, or the like,—to have wrecks, eſtrays, 
and the like, are all franchiſes. To have 
a fair or market, with a right of taking toll, 
either there or at bridges, &c. which tolls 
muſt have a reaſonable cauſe of commence- 
ment (as in conſideration of repairs, or the 
like) elſe the franchiſe is illegal and void (32). 
Foreſts, chaſes, parks, warrens, or fiſheries, 
endowed with privileges of royalty, are 
franchiſes. A fore/?, in the hands of a ſub- 
ject, is e as a chaſe, being ſubject 
to the common, not the foreſt laws (33). 
A chaſe differs from a park, in that it is not 
encloſed. A man may have a chaſe in ano- 
ther man's ground, it being a liberty of 
keeping bea/ls of chaſe, or royal game there- 
in, protected even from the owner of the 
land, with a power of hunting them there- 
on. A park is an encloſed chaſe extending 
only over a man's own grounds. The word 
ſignifies any incloſure, but it is not every 
field that a gentleman pleaſes to incloſe 
and ſtock with deer, that-is legally a park. 
The king's grant, or immemorial cuſtom, 
is neceſſary to make it ſo (34); though the 
difference now is not great, only that it is un- 
lawful at the common law for any perſon 


(32) 2 Inſt. 220. (33) 4 Inſt. 314. 
(34) Co. Litt. 233. 2 Inſt. 199. 11 Rep. 86. 


to 
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to kill beaſts of park or chaſe (35), except 
ſuch as have theſe tranchiſes of foreſt, 
chaſe, or park. Free warren is erected 
for the preſervation or cuſtody of.beaſts and 
fowls of warren; but this cuſtom is fallen 
Into great diſregard ſince the introduction 
of the game-laws for their prefervation, 
which was the chief intention of that fran- 
chiſe. A free fiſcery is a royal franchiſe of 
excluſiye right of fiſhing in a public river. 
This was prohibited by king John's great 
charter, and the rivers directed to be laid 
open ; and was extended by 2 (c. 20.) and 
3 (c. 16.) charters of Hen. III. to thoſe that 
were fenced under Rich. I, ſo that a free 
fiſhery ought to be as old as the reign of 
Henry II. He that has a ſeveral fiſhery 
muſt be alſo owner of the ſoil. 


8th. Corrody is a right to receive certain 
allotments of victuals and proviſions, for 
one's maintenance (36), in lieu of which 
(eſpecially among eccleſtaftics) a penſion or ſum 
of money 1s ſubſtituted. 


gth. Annuities, which are very diſtin 
from rent charges ; the latter being a bur- 
den iſſuing out of lands; the former being 
chargeable only on the perſon of the gran- 


(35) Co. Litt. 233. (36) Finch law, 162. 
35, | | * 
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tor (37); which is of ſo little account in 
law, that if granted to an eleemoſynary 
corporation, it is not within the ſtatute of 
mortmain (38).— Let a man may have a 
real eſtate in it, although his ſecurity is 
perſonal. 


roth. Rent ſignifies a return or compen- 
ſation, and a certain profit iſſuing yearly 
out of lands and tenements corporeal. It 
muſt be a profit, tho' it need not be in 
money. It muſt be certain, or that which 
may be reduced to a certainty by either 
party. It muſt iſſue yearly, though it need 
not iſſue every ſucceſſive year, but may be 
reſerved every ſecond, third, &c. year (39). 
It muſt iſſue out of the thing granted. It 
muſt iſſue out of lands and tenements cor- 
poreal ; therefore a grant cannot be reſery- 
ed out of an advowſon, or the like (40); 
but a grant of ſuch a ſum may operate as 
a perſonal contract, and oblige the grantor 


to pay the money, or ſubject him to an 
action of debt (41). 


Ar common law there are three man- 
ner of rents (42). Rent ſervice, ſo called be- 
cauſe it has a corporal ſervice incident to it; 


(37) Co. Litt. 144. (38) Ibid 2. (39) Ibid. 47. 
. (40) Ibid. 144. (41) Ibid. 47. (42) Lite. 
ſeQ. 213. 
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as at the leaſt fealty (43); or fealty and ten 
ſhillings rent; and for theſe, if they are be- 
hind or in arrears at the day appointed, 
the lord may diſtrain without any ſpecial 
power reſerved, provided he hath the re- 
verſion (44). A rent charge is, where the 
owner ot the land hath no future intereſt; 
as if a man makes over his whole eſtate in 
fee ſimple, with a certain rent payable there- 
out, and adds to the deed a covenant of diſ- 
treſs, if the rent be in arrear. Here, by 
the covenant, though not of common right, 
the land is liable to diſtreſs, and thence 
called a rent charge (45). Kent ſeck is no- 
thing but a rent reſerved without any power 
of diſtreſs. There are beſides, rents of aſ- 


ſize, which are eſtabliſhed rents of free- 


holders and copy-holders, and which cannot 
be departed from or varied(46). Rack rent 
1s of, or near the full value of the land. 
A fee-farm ret is a rent charge, iſſuing out 
of an eſtate in fee, of at leaſt one-fourth of 
the value of the land at the time of its re- 
ſervation (47); fora grant of lands reſerving 
ſo conſiderable a rent, is only letting them 
to farm in fee, inſtead of for lives or years, 
The difference between all theſe is now 


(43) Co. Litt. 142. (44) Litt. ſect. 215, 
(45) Co. Litt. 143. (45) 2 Inſt. 19. 


(47) Co. Litt. 143. 
abo- 
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- aboliſhed, and there is the like remedy by 
diſtreſs for rents ſeck and aſſize, as in caſe 
of rents reſerved upon leaſe, by 4 G. IL 
c. 28 © 


RENT is payable on the land, if no par- 
ticular place is mentioned (48). But to the 
king, it muſt be paid at his exchequer, or 
to his receivers in the country (49); and 
ſtrictly it is demandable and payable before 
the time of ſun-ſet of the day whereon it 
is reſerved (50); though ſome have thought, 
not till midnight (51). 


10 and 11 C. I. c. J. ſect. 2. (48) Co. Lit. 201. 


(49) 4 Rep. 73. + (50) Anderſ. 253. 
(51) 1 Saund. 287. 1 Chanc. prec. 555. 


CHAP, 
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Of the Feodal Syſtem. 


Tu * conſtitution of feuds had its ori- 
ginal * from the military policy of the 
northern nations (1), who all migrating, 
poured themſelves into Europe at the de- 
clenſion of the Roman empire; and in or- 
der to ſecure their new acquiſitions, large 
tracts were allotted by the conquering gene- 
ral to the ſuperior commanders, and by them 
ſubdivided among the inferior officers, and 
moſt deſerving ſoldiers (2). Theſe allot- 
ments were called feoda, fees, which in the 
northern language ſignifies ſtipend or re- 
ward (3). The condition was, that the 
poſſeſſor ſhould do ſervice faithfully at 
home and abroad, to him by whom they 
were given, for which he took the jura- 
mentum fidelitatis, 


2 This conſtitution never exiſted in Ireland. b See 
M. de L'Homme on the Engliſh conſtitution, c. 1. and 
Robertſon's hiſtory of Charles the V. vol. x. 
(1) Spelman. of feuds, and Wright of tenures. p. tot, 
(2) Wright, 7. (3) Spelman gloſ. 218. 


THE 
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Tas introduction of thoſe tenures was 
effected here, in the reign of William the 
conqueror, not immediately after the con- 
queſt, but by degrees, eſpecially by an in- 
vaſion which the Danes made ſome time 
after; when the weakneſs of the nation, 
and the grievances occaſioned by the fo- 
reign force, which was brought in to repel 
them, ſo far co-operated with the king's 
remonſtrances and wiſhes, that the latter 
end of the following year the king at Sa- 
rum had ſubmitted into his hands almoſt all 
the lands in the kingdom, which were put 
under this military yoke, and their poſſeſſors 
became his vaſſals, and did homage and 
fealty to his perſon. Hence ariſes the fun- 
damental principle that the king is the ori- 
ginal proprietor of all the lands in the king- 
dom. 


Ar firſt theſe feuds were held at the will 
of the lord. They then became certain for 
one or more years; and as the condition of 
thoſe grants was to do ſervice, &c. women, 
infants, and profeſſed monks were incapable 
of holding a genuine feud, 


CHAP. 
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CM AP V 
Of the Antient Enghſh Tenures, 


Al uosr all the property of this king- 
dom is, by our laws, ſuppoſed to be holden 
of the king, in conſideration of certain ſer- 
vices to be rendered by the tenant. The 
thing holden is therefore ſtiled a tenement ; 
the poſſeſſors, tenants; and the manner of 
their poſſeſſion, a tenure; of which there 
ſeem to have been four kinds, Frank tene- 
ments, of which ſome were held freely, in 
conſideration of knights ſervice and homage. 
Some in free ſocage, with the ſervice of 
fealty only. Yillenages, of which ſome were 
pure, and others privileged, He that held 
in pure villenage ſhould do whatever was 
commanded him, and was always bound to 
an uncertain ſervice. The other was vil 
lein ſervice; but ſuch as was certain and 
determined. 


iſt. The moſt univerſal and honourable 
ſpecies of tenure was by #nights ſervice. To 
make this, a determinate quantity of land 
was neceſſary, the value of which was rated 
at twenty pounds per annum, of which a 
certain 
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certain number made a barozy, He who 
held it was bound to attend his lord in the 
wars forty days in every year, if called on. 
It had ſeven conſequences as inſeparably 
incident to it. 1. Aids, which were to ran- 
ſom the lord, if taken priſoner (1); to make 
the lord's eldeſt fon a knight (2); and to 
marry his, eldeſt daughter, by giving her a 
ſuitable portion. 2. Ke/iefs, which was a 
fine or compoſition paid to the lord for tak- 
ing up the eſtate which was lapſed by the 
death of the laſt tenant, 3. Primer { iſin, 
which was a right that the king had when 
any of his tenants died, to receive of the 
heir (if of full age) one year's profits of the 
lands, if they were in poſſeſſion, and half a 
year if they were in reverſion, expectant on 
any eſtate for life (3). This gave a handle 
to the popes, who claimed to be lords of 
the church, to claim from every clergyman 
the firſt year's profits of his benefice, by 
way of firſt fruits. 4. //ard//;/ps, which were 
due inſtead of the two former, when the 
heir was under twenty-one years, being a 
male; or fourteen, being a female 4). It con- 
ſiſted in having the cuſtody of the body and 
lands of ſuch heir without any account of the 
profits, till the age of twenty- one in males, 


(1) Feud. l. 2. ſect. 24. (2) 2 Inſt. 233. 
(3) Co. Liit. 77. (4) Liit. ſect. 103. 
and 
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and ſixteen in females. If the female was 
fourteen years old at the death of her an- 
ceſtor, the lord had no wardſhip, yet if ſhe 
was under fourteen, and the lord once had 
her in ward, he might keep her until ſixteen 
years, by 3 Ed. 1. c. 22. When the heirs 
arrived at ſuch reſpective ages, they might 
ſue out livery of ouſter/emain (5); for this 
they were obliged to pay half a year's pro- 
fit of the land. 5. Marriage, by which the 
lord or guardian had a right of diſpoſing of 
his infant ward in matrimony, which if they 
refuſed complying with, they forfeited fo 
much as a jury would aſſeſs, or any one 
would bona fide give for ſuch alliance (6); 
and if they married themſelves without 
conſent, they forfeited double value (7). 
6. Fines for alienation, which were due to 
the lord whenever the tenant had occaſion 
to make over his land to another. 7. E, 
cheat, which is the determination of the 
tenure or diſſolution of the bond between 
the landlord and tenant, from the extinction 
of the blood of the latter, as if he died with- 
out heirs, or that his blood was corrupted 
by commiſſion of treaſon or felony. 


Tuts deſcription is of a knight's ſervice 
proper; there were alſo other ſpecies of 


(5) Co. Litt. 77. (6) Litt. ſect. 110. 
(7) Co. Litt. 82. Stat. Merton, c. 6. 
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knights ſervice, ſo called becauſe the ſer- 
vice was of an honourable kind, and uncer- 
tain ; ſuch as tenure by grand ſerjeanty, 
whereby the tenant was bound, inſtead of 
ſerving the king gegerally, to do ſome ho- 
norary ſervice; as to carry his banner, or 
the like; or to be his champion, or other 
officer, at his coronation (8). Tenants, by 
cornage, were ſuch as were to wind a horn 
when the Scots or other enemies entered the 
land. 'Theſe ſervices, at length, became 
troubleſome, and they began to be com- 


pounded-for, firſt by ſending others in their 


ſtead, and then by pecuniary ſatisfaction; 
and was then called cutagium, ſcutum being 
a denomination of money ; and in Norman. 
French, eſcuage; which eſcuages or ſeutages, 
were the ground work of all ſucceeding ſub- 
ſidies, and the land-tax at preſent. Theſe 
tenures are aboliſhed by 12 C. II. c. 24. 
which enacts, that all lands ſhall be held 
in free and common ſocage, ſave only te- 
nures in frank almoign, copy-holds, and the 
honorary ſervice of grand ſerjeanty. 


(8) Litt. ſeQ. 153. 
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Of the Modern Engliſh Tenures. 


Tus tenures by which the lands of the 
kingdom are now held are ſocage, frank 
almoign, copyholds, and grand ſerjeanty*. 


Socage is a tenure by any certain and 
determinate ſervice. It is two ſorts; free 
 focage, where the ſervices are honourable 
and certain; and vi//cin ſocage, where the 
ſervices, though certain, are of a baſer na- 
ture. As the criterion of this ſpecies of te- 
nure is the having its ſervices aſcertained, 
it includes all methods of holding free lands 
by certain rents; as petit - ſerjeanty, tenure 
in burgage, and gavel kind, Petit ſerjeanty 
bears a great reſemblance to great ſerjeanty ; 
as the former is perſonal ſervice, ſo the latter 
1s a rent; both tending to ſome purpoſe 
relative to the king. By it, there is due to 
the king ſome ſmall implement of war, as 
a ſword, a lance, or the like (1). Tenure 
in burgage is, where the king or another 


* The lands of Ireland are held by this tenure, by 14 
and 15 C. II. c. 19. ſect. 5,—10. 
(1) Litt. ſect. 159. 
perſon 
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perſon is lord of an antient borough, in which 
the tenants are held by a certain rent (2). 
Tenures in gavel kind ' have various proper- 
ties. The tenant is of age to aliene his 
eſtate by feoffment at fifteen years (3). 
The eſtate does not eſcheat in caſe of at- 
tainder and execution for felony (4). In 
moſt places the tenant might diſpoſe of his 
land by will, before the ſtatute for that pur- 
poſe (5). The lands deſcend to all the ſons 
together (6). Reliefs are due on ſocage 
tenures, by 12 C. II. c. 24. and therefore 
whenever lands in fee ſimple are holden by 
a rent, it is due of common right upon 
the death of the tenant (7). This relief 
is one years rent payable to the lord, be it 
great or ſmall. Wardſtip is alſo incident 
to ſocage tenure, but inſtead of veſting in 
the lord, it is directed, by 12 C. II. c. 245. 
that the father may, by will, appoint a guar- 
dian to his child, until he attains the age 
of twenty-one years; and if no ſuch ap- 


(2) Litt. ſeQ. 162, 163. (3) Lamb. peramb. 614. 
b There is no gavel tenure in Ireland; for, by 17 and 
18 G. III. c. 49. ſect. 1. the lands of papiſts are directed 
to be deſcendible, deviſable, and transferrable, as if they 
were the property of any other ſubject; and they were 
the only perſons who held lands by that tenure. 
(4) Lamb 624. (5) F. N. B. 198. Cro. Car. 561. 
(6) Litt, ſeQ. 210. (7) Lev. 145. 
© 14 and 15 C. II. c. 19. ſect. 3. 


L 2 pointment 
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pointment be made, the court of chancery 
will frequently appoint one. Eſcheats are 
incident to tenure in ſocage, * in ga- 
vel kind land. 


FroM the tenure of pure villeinage ariſe 
our preſent copy- hold tenures ; to ſupport 
which, it muſt appear that the lands are 
part of, and ſituate within that manor, un- 
der which it is held.— That they have been 
demiſed, or demiſeable, by copy of court- 
roll immemorially : ſo that no new copy- 
hold can be granted at this day. The ap- 
pendages of a copyhold tenure, that it hath 
in common with free tenures, are fealty, 
ſervice, reliefs, and eſcheats. 'The two lat- 
ter belong only to a copyhold of inheri- 
tance; the former, to thoſe for /ife alſo.— 
Copyholds have alſo beriots, (of which, ſee 
chap. 28. of this book) ward/hip, and fines, 
MWardſtip partakes both of that in chivalry 
and in ſocage; like that in the former, 
the lord is the /ega/ guardian, who uſually 
aſſigns ſome relation of the tenant to act in 
his ſtead —Like guardian in ſocage, he is 
accountable to his ward for the profits. Of 
fines, ſome are in the nature of primer ſeiſius 
due on the death of each tenant; others 
are mere fines on alienation. They are 


ſometimes arbitrary at the lord's will; ſome- 
times 


w- * 
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times fixed by cuſtom ; but even when ar- 
bitrary, the courts of law have tied them 
down to be reaſonable. 


Taz tenure by privileged villeinage, or 
willein ſocage, is ſuch as has been held of 
the kings from the conqueſt, The tenant 
cannot aliene without licence; ſo that they 
are but an exalted ſpecies of copy hold, ſub- 
ſiſting at this day, viz. the tenure of antient 
demeſne, which conſiſts of thoſe lands or 
manors that, though now perhaps granted 
out to private ſubjecis, were actually in the 
hands of the crown in the time of Edward 
the Conſeſſor, or William the Conqueror, 
as appears by the great ſurvey in the ex- 
chequer, called domeſday book (8). They 
have a right to try their property in a pe- 


culiar court, called à court of antient demeſne, 


by a proceſs, called à writ of right cloſe (q). 
They were exempted from taxes, and from 
contributing to the expences of knights of 
the ſhire, and the like (10). Theſe lands 
cannot be conveyed from man to man, but 
muſt be ſurrendered in the manner of copy- 
holds; yet with this difference (11), that in 
the ſurrender of theſe lands, it is not uſed 
to fay, © to hold at the will of the lord,” 


(8) F. N. B. 14, 16. (9) ibid. 11. 
(10) Ibid. 14. (11) Kuchen on courts 194. 


but 
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but only * to hold according to the cuſtom 
« of the manor,” 


Tenure in frank almoign is that whereby a 
religious corporation, aggregate or ſole, hold- 
eth lands to them and their ſucceſſors for 
ever (:2). The ſervice they are bound to 
render is to pray for the ſouls of the donor 
and his heirs, dead or alive. This 1s the 
tenure by which the parochial clergy, and 
many eccleſiaſtical and eleemoſynary foun- 
dations hold their lands at this day. The 
nature of the ſervice being altered to the 
purer doctrines of the church of England, 
If the ſervice be neglected, the law gives no 
remedy by diſtreſs, but only by complaint 
to the ordinary or viſitor, to correct it (13). 
All ſuch donations are now out of uſe ; for, 
by ſtat. Weſt. 3. of quia emptores, 18 Ed, I, 
none but the king can give lands to be 
holden by this tenure, | 


(12) Litt, ſect. 133. (13) Ibid. ſect. 136. 
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Of Frechold Eſtates of Inheritance. 


Tre next objet of our enquiry 1s 
eſtates. An eftate in lands, &c. ſignifies 
ſuch intereſt as the tenant hath therein.— 
So that if a man grants all his eſtate in Dale 
to A. and his heirs, every thing that he 
can poſſibly grant ſhall paſs (t). An eſtate 
of freehold is the poſſeſſion of the ſoil by a 
freeman (2); ſuch as requires actual poſſeſ- 
ſion is a freehold. It therefore requires li- 
very of ſeiſin, in corporeal hereditaments, 
and what is equivalent thereto in incorpo- 


real (3). 


EsTATEs of inheritance are divided into 
ABSOLUTE FEE SIMPLE, and INHERITANCES 
LIMITED; one ſpecies of which 1s called 
fee tail, Tenant in fee ſimple hath lands to 
hold to him and his heirs for ever (4), with- 
out mentioning what heirs. A ſubjeR has 
only the uſufrud property of the ſoil.— The 
king has the allodial. Hence when we ex- 


(1) Co. Litt. 345. (2) Britton. c. 32. 
(3) Liu. ſect. 59. (4) Ibid. ſect. 1. 


preſs 
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preſs the ſtrongeſt eſtate any ſubject can 
have, we ſay, © he is ſeized in his demeſne, 
« as of fee,” and not *in fee; becauſe it 
is held of a ſuperior. In an incorporeal 
hereditament, a man ſhall be ſaid “ to be 
* ſeized as of fee (5);” becauſe it is not the 
demefne or land, but only ſomething ariſ- 
ing thereout. 'The property may be in one 
man, while the appendage 1s in another. 
A. man may be ſeized as of fee, of a way 
over the land of B. who is ſeized in his 
demeſne as of fee. The fee ſimple generally 
reſides ſome where, altho' many eſtates are 
carved out of it. If one grants a leaſe for 
twenty years, the fee remains in the grantor 
and his heirs, and will revert to him or 
them when the term is expired. Vet ſome- 
times it may be in abeyance, there being no 
perſon in eſe in whom it can veſt, Thus 
in a grant to John for life, remainder to the 
heirs of Richard, the inheritance 1s not 
granted to John or Richard, nor can it veſt 
in the heirs of Richard, until his death (6), 
nam nemo eſt haeres viventis :-=So when a 
parſon dies. The word heirs is neceſſary 
to make a fee. For if land be given to man 
for ever, or to him and his aſſigns for ever, 
this veſts in him but an eſtate for life (7). 


(5) Litt. ſeQ, 10, (6) Co, Litt. 342. 


(7) Litt. ſect. 1. 
But 
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But this rule is ſoftened (8); iſt. In a de- 
viſe by will ; where by a deviſe to a man for 
ever, or to one and his aſſigus for ever, or 
to one in fee ſimple, the deviſee hath an 
eſtate of inheritance. But if the deviſe be 
to a man and his aſſigns, without words of 
perpetuity, there. is but an eſtate for life, 
and. This rule does not hold good in fines 
and recoveries, for thereby an eſtate in fee 
may paſs without the word heirs.—And it 
alſo does in certain conveyances where the 
word heirs hath been mentioned in antece- 
dent deeds, to which they refer (9). 3d. In 
caſes of nobility by writ, the peer hath an 
inheritance in his title, without the word 
(irs, unleſs ſpecially provided againſt : But 
in creations by patent, which are /trid juris, 
the word heirs muſt be inſerted, to make an 
inheritance. 4th. In grants of land to ſole 
corporations and their ſucceſjors, this word 
ſupplies the place of heirs. In grants in frank 
almoign, the word frank a/moign ſupplies the 
place of the words heirs or ſucceſſors, when 
made to a ſole corporation: but in a grant of 
lands to a corporation aggregate, the word 
ſucceſjars is not neceſſary, becauſe ſuch corpo- 
ration never dies; therefore a life eſtate is 
as a perpetuity. 5th. A fee will paſs to 


(8) Co. Litt. 9, 10. (9) Ibid. 
the 
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the king without any words of inheritance, 
for the ſame reaſon. ; 


ITnheritances limited are of two ſorts ; qua- 
lified or baſe fees, and fees conditional, ſo cal- 
led at common law; and afterwards fee 
tail, in conſequence of tat. de donis ; 13 
Ed. I. c. 1. 


A qualified or baſe fee has a condition ſub- 
Joined, and muſt determine when the quali- 
fication ends; as if there be a grant to A. and 
his heirs, tenants of the manor of Dale, in 
this caſe when the heirs of A. ceaſe to be 
tenants of that manor, the grant is defeated. 
—Yet it is a fee; for it may endure for 
ever. 


A conditional fee, at the common law, was 
a fee reſtrained to ſome particular heirs ; as 
to the heirs of a man's body ; or the heirs 
male of his body. And ſuch a gift was on 
condition that it ſhould revert to the donor, 
if the donee had no heirs of his body. But 
ſo ſoon as he had iſſue born he might aliene 
his land, and thereby bar his own heirs and 
his donor's reverſionary intereſt (10). It 
might be ſubje to ſorfeiture for treaſon, 
which it could not be until iſſue born for 


(10) Co. Litt. 19. 2 Inſt 233. 
| more 


for 
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more than his life(11). He might charge 
the land with rents and certain other in- 
cumbrances, ſo as to bind his iſſue (12); 
however if he did not aliene, the courſe of 
deſcent was not altered by this performance 
of the condition, for if the iſſue had after- 
wards died, and then the tenant had died 
without making alienation, the land muſt 
revert to the donor; for which reaſon the 
donees of theſe conditional eſtates took care, 
as ſoon as they had iſſue, to aliene, and 
afterwards re-purchaſed the lands, which 
gave them a fee abſolute. 


Tus the old law ſtood in reſpeR to ſuch eſ- 
tates, till the ſtat. Weſt. 2. de donis, 13 Ed. I. 
c. 1. and thus it yet ſtands in reſpect to an- 
nuities, and ſuch like inheritance, as are not 
within that ſtatute (13). This ſtatute of 
donis, 13 Ed. I. enacts, that the will of the 


donor be obſerved, and that the tenement - 


ſo given to a man and the heirs of his body, 
ſhall at all events go to the iſſue, if any; or 
if none, ſhall revert to the donor. On the 
conſtruction of this ſtatute, it was deter- 
mined that the eſtate did not become abſo- 
lute the inſtant any iſſue was born ; but 
that it was divided into two parts, leaving 


(11) Co. Litt. 19. 2 Inft. 234. (12) Co. Litt. 19. 
(13) 1 Inſt. 19. 


the 
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the donee a fee tail, and veſting in the do- 
nor the abſolute fee, expectant on the fai- 
lure of iſſue, which expectant eſtate is now 
called- a reverſion (14). Tenements, being 
the only word in the ſtatute, nothing elſe 
can be eztailed; which are all corporeal he- 
reditaments whatſoever; as alſo ſuch incor- 
poreal ones as ſavour of the realty, or iſſue 
out of real ones; or which concern, or are 
annexed to, or may be exerciſed within the 
ſame, as rents, eſtovers, and the like.—Alfo 
all offices which concern land may be en- 
tailed (15). But mere perſonal chattels can- 
not be entailed; nor any office which re- 
lates to ſuch perſonal chattels; nor any 
annuity which charges the perſon, but not 
the lands.— But in them, if granted to a 
man and the heirs of his body, the grantee 
hath a conditional fee, and may bar the 
reverſion when he has iſſue (16). An eſtate 
to a man and his heirs for another's life can- 
not be entailed (17). Neither can a copy- 
hold be entailed in virtue of the itatute.— 
But by ſpecial cuſtom of a manor, a copy- 
hold may be limitcd to the heirs of the 


body (18). 


(14) 2 Inſt. 335. (15) 7 Rep. 33. 
(16) Co. Litt. 19, 20. (17) 2 Vern. 225. 


(18) 3 Rep. 8. 
Eſtates 
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Eſtates tail, are either general, or ſpe- 
cial. 


Tail general is where lands, &c. are gi- 
ven to a man and the heirs of his body be- 


gotten. 


Tail ſpecial is where the gift is reſtrained 
to certain heirs of the donee's body; and 
this may happen where lands are given to 
a man and the heirs of his body, on Mary 
his now wife, to be begotten, and ſuch like. 
The word heirs gives an eſtate in fee; but 
they being heirs to be by him begotten, 
makes a fee tail, and the perſon alſo being 
limited on whom ſuch heirs ſhall be begot- 
ten, makes it a fee tail ſpecial. 


EsTaTEs in fail ſpecial and general may 
be further diverſified, by the diſtinction of 
the ſexes —As if lands be given to a man 
and the heirs male of his body begotten, then 
the heirs female ſhall not inherit, and fo 
vice verſa. For if the donee in tail male 
hath a daughter who dies, leaving a ſon, 
ſuch grandſon ſhall not inherit (19). If a 
man hath two eſtates tai; the one male, 
the other female, and he hath iſſue a daugh- 
ter who hath iſſue a ſon; this grandſon can 
ſucceed to neither eſtate (20). 


(19) Litt. ſect. 24. (20) Co. Litt. 25. 


As 
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As the word heirs is neceſſary to create 
a fee, ſo is the word body, or ſome other 


word of procreation, neceſſary to make a 


fee tail. It the words of inheritance or pro- 
creation are omitted, though the others are 
inſerted, it will not make a fee tail.— As 
if a grant to a man and his iſſue of his bo- 
dy—to a man and his ſeed—to a man and 
his children; theſe are only eſtates for life, 
the words of inheritance, heirs being want- 
ed (21). So if to a man and his heirs male 
or female, it is a fee ſimple, and not a fee 
tail, for want of words of procreation (22). 


Is laſt wills indulgence is allowed, and 
an eſtate tail may be deviſed to a man and 
and his ſeed; or to a man and his heirs 
male ; or by other irregular modes of ex- 
preſſion (23). 


eien is a ſpecies of eſtates tail, 
which, though out of uſe, yet are capable 
of ſubſiſting in law. They are where te- 
nements are given to a man with a wife, 
who is the couſin or daughter of the do- 
nor (24). In ſuch a gift, though only the 
word frank-marriage be expreſſed, the do- 
nees ſhall have the tenements to them and 


(21) Co. Litt. 20. (22) Ibid. 27. Litt. ſect. 3 . 
(23) Co. Litt. 9, 27. (24 Litt. ſeQ. 17. 


the 
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— 
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the heirs of their two bodies begotten ; that 
is, they are tenants in ſpecial tail; for the 
word frank-marriage does ex vi termini, not 
only create an inheritance, like word frank- 
almoign, but likewiſe limits that inheri- 
tance, — ſupply ing both the words of deſcent 
and procreation. Such donees are liable to 
no ſervice but fealty; for a rent reſerved is 
void, until the fourth degree of conſangui- 
nity be paſt between the iſſues of the donor 
and the donee (25). 


Tux incidents to a tenant in tail, under 
the ſtatute, are, 1. The tenant in tail may 
commit waſte, by pulling down houſes, fel- 
ling timber, and the like. 2. That the wife 
ſhall have her dower of the eſtate tail. 3. 
That the huſband of a female tenant in tail 
may be tenant by the curteſy to ſuch eſtate. 
3. That an eſtate tail may be barred by fine 
or recovery, or by lineal warranty, deſcend- 
ing with aſſets to the heir (26). 


By 32 H. VIII. c. 36. and 34 and 35 
H. VIII. c. 20", all eſtates tail, created by 
the crown, and where the remainder or re- 
verſion continued ſtill in the crown, are ex- 
empted from being barred by fine or reco- 


(25) Litt. ſect. 19, 20. (26) Co. Litt. 224. 
10 C. I. ſeſſ. 2. c. 8. ſect. 4. | 


very. 
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very. By 33 H. VIII. c. 39. ſeQ. 75. all 
eſtates tail are rendered liable to be charged 
for payment of debts, due to the king by 
record or ſpecial contract. And by the bank- 
rupt laws, ſtat. 21. Jac. I. c. 19*. are ſub- 
ject tobe ſold. And by conſtruction, 43 El. 
c. 4. an appointment by tenant in tail of the 
lands intailed to a charitable uſe, is good, 
without fine or recovery (27)*. So that 
eſtates tail are now almoſt as unfettered, 
even before iſſue born, as they were at com- 
mon law, after the iſſue was born. 


b 11 and 12 G. II. c. 8. ſect. 3. 3 by 17 ard 
18 G. III. c. 48. ſect. 6. 

(27) 2 Vern. 453. 

e 1 G. II. c. 15. tenant in tail, in poſſeſſion, may endo- 
any church, not having any glebe annexed with not more 
than forty acres, which ſhall be good againſt remainder 


.and reverſion, without fine or recovery. 


+ #F © # © 


c HA p. vm. 
Of Freeholds, not of Inheritance. 


Tn ESE are eſtates for life only; of 
which - ſome are conventional, or CREATED 
BY ACT OF THE PARTIES : ſome are legal, 
or created by coNsTRUCTION OF LAW (1). 
Eſtates for life, created by deed, are Jeaſes 
made to a man for the term of his own life; 
or for that of another perſon; or for more 
lives than one. When the eſtate is held by 
the life of another, the tenant is called, te- 
nant pur auter vie (2). The ſame ſolem- 
nity of livery of ſeiſin is neceſſary, as in a fee. 
They may be created by general grant, 
without defining any eſtate ; as if A. grants 
to B. the manor of Dale; this makes him 
tenant for life (3). Such a grant, or a grant 
for life generally, ſhall be conſtrued 'to be 
for the life of the grantee, if the grantor 
has authority to make ſuch a grant (4); 
for all grants ſhall be taken moſt ſtrongly 
againſt the grantor, except in caſe of the 


king (5). Such eſtate ſhall generally enure 


(1) Wright 190. (2) Litt. ſeQ. 56. 
(3) Co. Litt. 42. (4) Ibid. 42. 
(5) Ibid. 36. 


Vor. I. TR. ſo 
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ſo long as the life for which they are grant- 
ed. Others ſhall determine on ſome future 
contingency before the life; as if granted 
to a woman during her widowhoad ; or to a 
man until he be promoted to a benefice; here, 
and in ſuch caſes, when the contingency 
ſhall happen, the eſtate ſhall ceaſe (6); yet 
while they ſubſiſt, they ſhall be efteemed 
eſtates for life, If a man has an eſtate for 
his life generally, it ſhall determine by his 
| civil death; for if he enters into a monaſ- 
1 tery, he is dead in law (7): therefore in 
[|| grants it is uſual to ſay, © for the term of 
« a man's natural life.“ 


[4 EsTaTEs for life, created by conſtrudion 
W of law, viz. tenant in tail, after poſſibility of 
I ue extinct, This happens where one is te- 

nant in tail ſpecial, and the perſon from 

14 whoſe body the iſſue was to ſpring, dies 
14 without iſſue; or having left iſſue, that iſ- 
ſue becomes extinct.— As where one has an 
[| eſtate to him and his heirs, on the body of 

| his preſent wiſe, to be begotten, and the 
wife dies without iſſue. This eſtate muſt be 

created by the act of God; that is, by the 
death of the perſon out of whoſe body the 

iſſue was to ſpring. For if land be given 
to a man and his wife, and the heirs of 


(6) Co. Litt. 42. 3 Rep. 20. (7) 2 Rep. 48. 
| their 
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their two bodies to be begotten, and they 
are divorced 4 vinculo matrimonii, they ſhall 
neither of them have this eſtate, but be 
merely tenants for life (8). A poſſibility of 
iſſue is always ſuppoſed to exiſt until the 
parties are dead, even though they are an 
hundred years old (9). | 


THe incidents to an eſtate for life in 
either ſpecies of them, are, 1, Every te- 
nant for life, nnleſs reſtrained by covenant, 


may of common right take reaſonable eſto- 


vers and botes (10). But he is not permit- 
ted to cut timber, or do waſte (11), 2. Te- 
nant for life, or his repreſentative, ſhall not 
be prejudiced by any ſudden determination 
of his eſtate (12). Therefore if he ſows his 
land, and dies before harveſt, his executors 
ſhall have the emblements or profits of the 
crop ; for the eſtate was determined by the 
act of God, and actus Dei nemini facit inju- 
riam. So it is alſo, if a man be tenant pur 


auter vie, and the ceſtuy qui vie dies after 


the corn is ſown, he ſhall have the emble- 
ments. 'The ſame is the rule if a life eſtate 
be determined by the act of law. There- 


fore if a leaſe be made to huſband and wife, 


(8) Co. Litt. 28. (9) Ibid. Litt. ſe&. 34. 
(10) Co. Litt. 41. (11) Ibid. 53. 
(12 Ibid. 55. 


M 2 daurting 
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during coverture, and the huſband ſows 
the land, and afterwarls they are divorced 
a vinculo matrimonii, he ſhall have' the em- 
blements (13). But if an eſtate for life be 
determined by the tenant's own act; as for- 
feiture for waſte committed, and ſuch like; 


the tenant ſhall not have the emblements, 


becauſe he determined the eſtate by his own 
act (14). This doctrine extends to roots 
planted, or other annual artificial profits; 

but not to trees which are permanent (15). 
Theſe advantages, by 28 H. VIII. c. 117. are 
extended to parochial clergy. A third inci- 
dent relates to under -tenants, who have 
the ſame and greater advantages than their 
leſſors; they have the law of eſtovers and 
emblements, and even where the tenant for 
life ſhall not have the emblements, they 
ſhall. —As in caſe of a woman who holds 
durante viduitate; her taking huſband is her 
own aQ, and therefore deprives her of the 
emblements; but if her under-tenant ſows 
the land, and ſhe then marries, he ſhall 
have the crop (16). By 11 G. II.“. if the 
leſſor dies, the under-tenant fhall pay to the 
executors and adminiſtrators a rateable pro- 


portion of rent, from the laſt day of pay- 


(13) 5 Rep. 116. (14) Co. Litt. 55. 
(15) Ibid. 1 Rol. abr. 728. Eng. ſtat. (16) Cro. 
Eliz. 461. 1 Rol. abr, 727. 10 C. I. ſeſſ. 2. c.5. 


ted .. 
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ment, to the death of the leſſor. Beſides 
thoſe mutual privileges that tenants for life 
by deed, and thoſe by conſtruction of lau, 
have: the latter has many privileges of 
tenants in tail; as not to be puniſhable for 
waſte, &c (17). or, he is tenant in tail with 
many reſtrictions of tenant for life; as to 
forfeit his eſtate if he alienes in fee ſim- 
ple (18); whereas ſuch alienation, if made 
by tenant in tail, though voidable by the 
iſſue, is no forfeiture of the eſtate to the 
reverſioner. This eſtate may be exchanged 
with a tenant for life, 


Tenant, by the curteſy of England, is 
where a man marries a woman ſeized of 
lands in fee ſimple or fee tail, and has by 
her, iſſue, born alive, which is capable of 
inheriting her eſtate. —ln this caſe, he ſhall, 
at her death, hold the lands for his life, 
by the curteſy (19)*. There are four requi- 
ſites to make ſuch eſtate. 1. Marriage, 
which muſt be canonical and legal. 2. The 


(r7) Co, Litt. 27. (18) Ibid. 28. (19) Litt. ſect. 35, 52. 

This is of force in Ireland, by patent, 11 Henry III. 
worded thus; Cum conſuetudo et lex Angliz fit, quod fi 
aliquis deſponſaverit aliquam hereditatem habentem, et 
ex ea prolem habuerit, cujus clamor auditus fuerit infra 
quatuor parietes, ut vir ſupervixerit uxorem, habebit tota 
vita ſua cuſtodiam hereditatis uxoris, licet ea hæredem ha- 
buerit et primo viro qui plenz ætatis eſt preceptum eſt, 
quod eadem lex obſervatur in Hibernia. 


wife 
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wife muſt have had actual ſeiſin of the 


lands; and therefore a man ſhall not be 
tenant by the curteſy of a remainder or re- 
verſion. But of ſome incorporeal heredita- 
ments a man may be tenant by the curteſy, 
though there be no actual ſeiſin of the wife; 
as an advowſon, where the church did not 
become void in her life ; becauſe it is im- 
poſſible ſhe could have had it, and impotentia 
excuſat legem (20). If the wife be an idiot, 
the huſband ſhall not be tenant by the curte- 
ſy. 3. The iſſue muſt be born alive. It is 
not neceſſary that it is heard to cry; there 
may be other evidences of its being born a- 
live(2r). It muſt be born during the life 
of the mother; if the mother dies in la- 


| bour, and the Ceſarean operation is per- 


formed, the huſband ſhall not be tenant by 
curteſy (22). In gavel kind lands the huſ- 
band may be tenant by the curteſy without 
iſſue (23). The iſſue muſt be capable of 
inheriting (24). Therefore if a woman be 
tenant in tail male, and has only a daugh- 
ter, the huſband ſhall not be tenant by cur- 
teſy (25). The time when the iſſue was 
born is immaterial, provided it was during 
the coverture ; for whether it was born 
before or after the wife's ſeiſin is immate- 


(20) Co. Litt. 29. (21) Dyer 25. 8 Rep. 34 
(22) Co. Litt. 29. (23) Ibid. 30. 
(24) Litt. ſeQ. 56. (25) Co. Litt. 9. 


rial; 
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rial; or whether it be living or dead, at 
the time of the ſeiſin, or at the time of the 
wife's deceaſe (26). The huſband, by birth 
of the child, may do many acts to charge 
the lands; but the eſtate is not conſummate 
until the death of the wife; which is the 
fourth requiſite (27). 


TENANT ia dower, is where a huſband 
dies ſeized of an eſtate of inheritance. In 
this caſe, the wife ſhall have a third part- 
of the lands and tenements of which he 
was ſeized, during coverture, for her natural 
life (28). For this ſhe muſt be actual wife, 
at the time of the huſband's deceaſe.— If 
ſhe be divorced 4 vinculo matrimonii, ſhe ſhall 
not beendowed (29). But a divorce 4 menſa 
et thoro, does not deſtroy dower (30). Yet, 
by 2 Weſt, 13 Ed. I. c. 34. if a woman 
elopes from her huſband, and lives with an 
adulterer, ſhe ſhall loſe her dower, unleſs 
he be reconciled to her, The wife of an 
idiot cannot be endowed, By 1 Edw. VI. 
c. 12. a wife ſhall be allowed her dower, 
though the huſband was attainted of felony 


or treaſon ; but, by 5 and 6 Ed. VI, c. 11”. 
the 


(26) Co. Litt. 29. (27) Ibid. 30. (28) Litt. ſeQ. 36. 
(29) Bra. l. 2. c. 39. Co. Litt. 30. (30) Co. Litt. 32. 

b 28 H. VIII. c. 7. ſet. 5. 33 H. VIII. ſeſſ. 1. c. 1. 
ſect. 2. 27 El. c. 1. ſea. 8. Widows of traitors are bar- 
red, 
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the widows of traitors are barred, but not 


of felons, An alien cannot be endowed, 
unleſs a queen conſort (31). The wife 
muſt be above nine years old at her huſ- 
band's death, elſe ſhe cannot be endow- 
ed (32). A wife may be endowed of all 
the eſtates of which her huſband was ſeized 
in fge ſimple, or fee tail, at any time dur- 


' Ing the coverture, and of which any iſſue 


which ſhe might have had might by poſſibi- 
lity have been heir (33). Therefore if a 
man be ſeized in fee ſimple, and hath a ſon 
by a firſt wife, and after marries a ſecond 
wife, ſhe ſhall be endowed ; for her iſſue 
might have been by poſſibility heir, on the 
death of the ſon by the ſormer wife. But 
if a man be donee in tail ſpecial by a for- 
mer wife, though ſuch wife might be en- 


dowed; yet if ſhe dies, and he marries a- 


gain, his ſecond wife ſhall not be endowed 
of theſe lands (34). A ſeiſin in law of the 
Huſband, ſhall be as effectual as a ſeiſin in 
deed to render the wife dowable (35). The 
ſeiſin of the huſband for a tranſitory inſtant 
only (as when by a fine, land is granted to 


red, which is alſo the caſe at common law. Co, Litt. 406. 


Plow. 262. Eng, ſtat. 17 Ed. II. c. 16, gives the widows 


ot felons their dower. | 
(31) Co. Litt. 3r. (32) Litt. ſect. 36. 
(33) Ibid. ſect. 36, 53. (34) Ibid. ſect. 53. 
(35) Co. Litt. 3x. 5 

a man, 
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a man, and he immediately renders it back 
by the ſame fine) will not entitle the wife 
to her dower (36). But if the lands abide 
in him a moment, the wife ſhall be endow- 
ed (37). Vet a woman ſhall not be endowed 
of a caſtle built for defence of the realm (38), 
nor of common, without ſtint; for if the 
' heir had a portion, and the widow another, 
the common would be doubly ſtocked (39). 
Copyhold eſtates are not liable to dower, 
except by ſpecial cuſtom; and then it is 
called the widow's free bench (40). Where 
dower is allowable, the huſband cannot 
aliene, but ſubje thereto *© (41). A wo- 
man may be endowed four ways. 1. By 
dower at common law, which is what is above 
deſcribed. 2. B y particular cuſlom; as where 
the wife ſhall — half the huſband's lands, 
and ſuch like (42). 3. Ad oftium eccleſiæ 
(43); as where tenant in fee ſimple, of full 
age, openly at the church door, endows his 
wife of the whole, or ſuch part of his lands, 
as he pleaſes, ſpecifying the ſame. 4. Dower 
ex aſſenſu patris (44); as when the huſband's 

father is alive, and the ſon, by his conſent, 
expreſly given, endows his wife with part 


(36) Co. Litt. 31. Cro. Jac. 615. 2 Rep. 67. 
(37) Cro. Eliz. 503. (38) Co. Litt. 31. 3 Lev. gor. 


(39) Co. Litt. 32- 1 Jones 315. (40) 4 Rep. 22. 
9 W. III. c'36. ſe&. 4. (41) Co. Litt-32. 


(42) Litt. ſect. 37. (43) Ibid. 39, (44) Ibid. 40. 
| of 
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of his father's lands. The only method 
now uſed to endow a woman, is by common 
law; and it was provided by. iſt charter of 
Henry I. and by magna charta, c. 7. which 
declares, that a widow ſhall pay nothing 
for her marriage to the lord, nor ſhall be 
conſtrained to marry again ; that ſhe ſhall 
remain in her huſband's capital demeſne 
houſe forty days after his death ; in which 
time her dower ſhall be aſſigned. The lands 


muſt be aſſigned by the heir, or his guar- 


dian (45). The widow is immediate te- 
nant to the heir. If the heir or guardian 
do not aſſign the dower within the forty 
days, or if it be aſſigned unfairly, ſhe ſhall 
have remedy at law, and the ſheriff is to 
aſſign it (46). If the heir or guardian aſſign 
too much, it. may be afterward remedied by 
writ of admeaſurement (47). If the thing 
be diviſible, it muſt be ſet out by metes and 


| bounds; if not, ſhe muſt be endowed ſpeci- 


ally ; as of the third preſentation to a church, 
the third part of the profits of an office, 
and the like (48), A widow may be barred 
of dower, not only by any of the ways be- 
fore mentioned, but alſo by detaining the 
title deeds, until ſhe reſtores them (49).— 
And by ſtat. 6. Ed, I. c. 7. of Gloceſter, if 


(45) Co. Litt. 34, 35. (45) Ibid. (47) F. N. B. 
148. Finch law, 314. Stat. Weſt. 2. 13 E. I. c. 7. 


(48) Co. Litt. 32. (49) Ibid. 39. | 
ſhe 
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ſhe aliene the land aſſigned for her dower, 
ſhe forſeits it ipſo facto, and the heir may 
recover by action. So if ſhe levies a fine, 
or ſuffers a recovery of the lands, during 
her coverture (50). But the moſt uſual 
method to bar a dower, is by jointure, as 
regulated by 27 H. VIII. c. 10“. commonly 
called ſtat. of uſes; which is a joint eſtate 
limited to huſband and wife, of lands and 
tenements, to take effect in profit and poſ- 
ſeſſion, preſently after the death of the huſ- 
band, for the life of the wife at leaſt. By 
the ſame ſtatute, it is provided, that ſuch 
eſtate in jointure to the wife before marriage, 


hall preclude her from dower (51). The 


four following requiſites muſt be obſerved; 


1. The jointure muſt take effect immedi- 


ately on death of the huſband. 2. It muſt 
be for her life at leaſt. 3. It muſt be made 
to herſelf, and not in truſt. 4. It muſt be 
made and expreſſed in the deed, to be in ſa- 
tisfaction of dower, If the jointure be made 
aſter marriage, ſhe has her election at his 
death, to accept or refuſe it, and take her 
dower. And if, by fraud or accident, it is 
created out of a bad eſtate, and ſhe is evic- 
ted, ſhe ſhall have her dower pro tanto. 


(50) Pig. of recoveries, 66. 

* 10 C. I. ſeſſ. 2. c. 8. ſect. 8. if ſuffered by covin. 

* 10 C. I. ſeſſ. 2. c. 1, ſect. 6. 

(51) 4 Rep. 1, 2. 
Tenants 
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Tenants in dower are not liable to pay taxes 
or tolls, and the king cannot diſtrain for 
his debt out of her eſtate, which is almoſt 
the only one that can be inſtanced. But 
the debt muſt be contracted during cover- 
ture, to exempt it from the king's debt (52). 
A widow may enter on her jointure lands, 
without formal proceſs: whereas a very 
tedious method of proceeding is neceſſary to 
compel a legal aſſignment of dower (53). 
And though dower may be forfeited by the 
treaſon of the huſband, yet the jointure re- 
mains unimpeached to the widow (54). 


. (52) Co. Litt. 31. F. N. B. 150. (53) Co. Lit, 36 
(54) Ibid, 37. | 


3 


+ a I JW © 
Of Eſtates, leſs than Freehold, 


Or theſe there are three ſorts. 1. Eſtate 
for years, which is a contract for the poſ- 
ſeſſion of land, &c. for a determinate pe- 
riod, If the leaſe be but for a half or quar- 
ter of a year, or any leſs time, the leſſee is 
reſpected as tenant for years; a year being 
the ſhorteſt term which the law 1a this caſe 


' notices (1). A year is three hundred and 


ſixty-five days; for though every /cap year 
hath three hundred and ſixty- ſix days, yet 
by 21 H. III. ſt. 1. the increaſing and pre- 
ceding day ſhall be reckoned as one. A 
month is more ambiguous, being either lu- 
nar, conſiſting of twenty-eight days; thir- 
teen of which make a year: or calendar, 
whereof in a year there are twelve. A 
month, in law, is a lunar month; therefore 
a leaſe for twelve months is only for forty- 
eight weeks: but if it be for a twelve month, 
it is good for the whole year (2); in a day 
the twenty-four hours are reckoned (3) ;— 


(1) Litt. ſect. 67. (2) 6 Rep. 61. 
(3) Co. Litt. 135 / 


there- 
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therefore if I am bound to pay a debt on a 
certain day, I diſcharge the obligation if I 
pay it before twelve o'clock at night. Eve- 
ry eſtate which muſt expire at a fixed period, 
by what words ſoever created, is an eftate 
for heart; and therefore commonly called a 
term. If a man grants a leaſe to another 
for ſo many years as A. ſhall name, it is 
a good leaſe for years (4), for id certum eſt, 
quod certum reddi poteſt. If no day of com- 
mencement be named, it begins from the 
delivery of the leaſe (5). A leaſe for fo 
many years as A. ſhall live is void from the 
beginning, for it can never be reduced to a 
certainty. A leaſe for twenty years, if A. ſhall 
live ſo long, is good (6). A leaſe for years may 
commence in futuro, tho' a leaſe for life can- 
not. If A. grant lands to B. to hold from 
Michaelmas next, for twenty years, it is 
g00d.,—But to hold from Michaelmas next, 
for his life, is bad. Fora leaſe for life can- 
not be given now, of an eſtate to commence 
in futuro (7). But livery i is not neceſſary to 
a leaſe for years; therefore ſuch leſſee is 
not ſaid to be ſeized: nor does the leaſe 
give him any more than a right to entry, 
which right is called his intereſt in the 
term; but when he enters, and not before, 


(4) 6 Rep. 35. (5) Co. Lit. 46. 
(6) Ibid. 45. (7) 5 Rep. 94- 
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he is poſſeſſed, not of the land, but of a 
term of years (8); the poſſeſſion or ſeiſin 
ſtill remainyng in him who hath the free- 
hold. The term may expire before the 
time. If 1 grant a leaſe to A. for the term 
of three. years, and aſter the expiration of 
ſaid term to B. for ſix years, and A. ſurren- 
ders or forfeits his leaſe at the end of one 
year, B's intereſt ſhall immediately take 
effect : but if the remainder hath been to 
B. after the expiration of the ſaid three 
years, or from and after the expiration of 
faid time; in this caſe, B's intereſt will not 
commence till the time is fully elapſed (9). 
Tenant for years hath, inſeparable to his 
eſtate (unleſs by ſpecial agreement) the 
ſame eſtovers which tenant for life is inti- 
tled to (10).——See chap. 8. of this book. 
Where the term for years depends on a cer- 
tainty, and in the laſt year the tenant ſows 
the ground, and the corn is not ripe when 
the term is expired, the landlord ſhall have 
it (11). But where the leaſe depends on an 
uncertainty, as on the death of the leſſor, 
being himſelf only tenant for life ; or being 
a huſband ſeized in right of his wife; or if 
a term for years depends.on a lite or lives; 
in all theſe caſes, the eſtate for years not 


(8) Co. Litt. 46. (9) Ibid. 45. 
(10) Ibid. (11) Litt. ſect. 68. 
being ; 
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being to expire at a time foreknown, the 
tenant, or his executors, ſhall have the em. 
blements, as a tenant for life, or his execu- 
tors(12): but not ſo, if it determine by the 
act of the party himſelf; as if tenant for 
years does any thing that amounts to a for- 
feiture (13). 


Tux ſecond ſpecies of eſtates, not free- 
hold, are. at ui; as where lands are let 
from one man to another, at the will of the 
leſſor, and the tenant, by force of this leaſe, 
obtains poſſeſſion (14). The tenant cannot 
aſſign this intereſt, for the leſſor may deter- 
mine his will when, he pleaſes. But every 
| eſtate at will, is at the will of both parties, 

ſo that either may determine the eſtate (15). 
Yet if the tenant at will ſows his land, and 
the landlord puts him out before the corn 
is reaped, yet the tenant ſhall have the 
emblements and free ingreſs, regreſs, and 
egreſs, to cut and carry the profits away (16). 
But it is otherwiſe when the tenant deter- 
mines the will (17). Beſides the expreſs 
determination of the leſſor's will, that the 
leſſee ſhall hold no longer (which muſt 
either be made on the land (18), or notice 


(12) Co. Litt. 56. (13) Ibid. 55. 
(14) Litt. ſe&. 68. (15) Co. Litt. 55. 
(16) Ibid. 56. (17) Ibid, 55. 
(18) Co. Lit. 35. 

| muſt 


muſt 
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muſt be given to the leſſee (19), the exer- 
tion of any act of ownerſhip by the leſſor; 
as entering and cutting timber (20); taking 
a diſtreſs for rent, and impounding it there- 
on(21); or making a feoffment or leaſe for 
years of the land, to commence immediate- 


ly (22); any act of deſertion by the leſſee, 


as aſſigning to another (23); or iaſtar om- 
nium, the death or outlawry of either leſſor 
or leſſee, puts an end to the eſtate at will (24). 
The leſſee ſhall have reaſonable ingreſs and 
egreſs, to carry away his goods and uten- 
ſils (25). If rent be paid half yearly, or quar- 
terly, and the leſſee determines his will, the 
rent ſhall be paid to the end of the current 
half year or quarter (26). Courts have held 
demiſes where no term is mentioned, ra- 
ther as terms from year to year, ſo long as 
both parties pleaſe, than tenancies at will, 
eſpecially when an annual rent is reſerved, 
and will not ſuffer either party even at the 
end of the year to determine the tenancy, 
without reaſonable notice to the other. 


Copyholds are tenancies at will, though 


by cuſtom, they are now no longer arbi- 


trary, or at the will of the * but fixed 


(19) 1 Vent. 248. (20 Co. Litt. 55. (21) Ibid, 57. 
(22) 1 Rol. abr. 860. 2 Lev. 88. (23) Co. Litt. 55. 
(24) Ibid. 57, 62., 5 Rep. 116. (25) Litt. ſect. 69. 
(26) Salk. 414. 1 Lid. 339. | 

Vor. I. N and 
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and aſcertained. A copyhold tenant there- 
fore is as much tenant by cuſtom, as at 
will. He may in many manors be tenant 
in fee ſimple, in fee tail, for life, by-the cur- 
teſy, in dower, for years, at ſufferance, or 
on condition, ſubjet to be deprived by 
thoſe circumſtances which, by immemorial 
cuſtom, have been declared to be a forfei- 
ture; as in ſome manors, the want of iſſue 
male, in others, cutting down timber, and the 
like. Yet none of theſe intereſts amount 
to freehold; that abides in the lord (27). 
But with regard to copyholders, who are 
not ſaid to hold at the will of the lord, but 
according to the cuſtom of the manor (28), 
the law ſuppoſes the freehold to veſt in the 
tenants, and not in the lord, who are fome- 
times called cuſſomaty freeholders, having a 
freehold intereſt, though not a freehold te- 


nure. | 8 


zd. Ax eſtate at ſufferance is where one 
comes in by lawful title, but keeps it after- 
wards without any title at all.—As if a man 
takes a leaſe for a year, and at the expira- 
tion of the year, continues to hold it with- 


(27) Litt. ſect. 81. 2 Inf. 325. 

(28) Fitz. abr. tit. coronæ 310. cuſtom. 12. Bro. abr. 
tit. cuſtom. 2. 17. tenant per copie. 22. 9 Rep. 76. Co. 
Litt. 59. Co. copyh. ſeQ. 32. Cro. Car. 229. 1 Rol. 
abr. 562. 2 Vent. 143. Carth. 432. Lord Raym. 1225. 
out 
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out any freſh leave; or if a man maketh 
a leaſe at will, and dies, the eſtate is thereby 
determined; but if the tenant continueth 
poſſeſſion, he is tenant at ſufferance, No 
man can be tenant at ſufferance againſt the 
king ; but his tenant ſo holding over is an 
abſolute intruder, In caſe of a ſubject this 
eſtate may be deſtroyed when the owner 
ſhall make an aQual entry and ouſt the te- 
nant ; before entry he cannot maintain an 
action of treſpaſs againſt the tenant, as a- 
gainſt a ſtranger (29). By 4 G. II. c. 28*. 
any tenant for life or years, or other perſon 
claiming under, or by colluſion, with ſuch 
tenant, who ſhall wilfully % over after 
the determination of his term, and demand 
made, by the reverſioner in writing, of the 
poſſeſſion, ſhall, for the time he continues, 


pay double the yearly value of the lands ſo 
detained ** 


(29) Co. Liit. 57. 4 11 Ann. c. 2 ſeQ. 1. 

b So alſo (in England) if the tenant holds over after he 
gives notice to quit, he ſhall be liable to double rent, by 
11 G. II. c. 19. in the ſame manner as he would have 
been, if the landlord had given notice, under 4 G. II. 
c. 28. above- cited. So guardians and others having eſ- 
tates for life, are guarded againſt, in England, by 6 Ann, 
c. 8. ſeQ. 1. 


N 2 CHAP. 


( 18 J 


G HAP. X. 
Eſtates on Condition. 


Convrrioxar, eſtates are, 1. Implied. 
2. Expreſſed, under which laſt may be in- 
cluded, 3. Eſtates in vadio, gage, or pledge. 
4. Eſtates by ſtatute merchant, or ſtatute 


ſtaple. 5. Eſtates by elegit. 


Es rAr RES on condition implied in law, is 
where a grant has a condition inſeparably 
annexed, although not expreſſed. —As if a 
grant be made to a man of an office, the 
law tacitly annexes a ſecret condition that 
the grantee ſhall duly execute it (i), elſe it is 
lawful for the grantor and his heirs to ouſt 
him (2). An office, either public or pri- 
vate, may be forfeited by miſ-uſer or non- 
uſer, By miſ-uſer, or abuſe; as if a judge 
takes a bribe. Non. uſer, or neglect; which, 
in public offices that concern the admini- 
ſtration of juſtice, is a direct forfeiture.— 
But non-uſer of a private office is no cauſe 
of forfeiture, unleſs ſome ſpecial damage 
be proved (3). Franchiſes alſo are held to 


(1) Litt. ſeQ. 378. (2) Ibid. 379. (3) Co. Litt. 233 
| be 
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be granted on the ſame condition of making 


a proper uſe of them, and may be forfeited 


by abuſe or neglect (4). If tenants for life 
enfeoff a ſtranger in fee ſimple, this is a 
forfeiture of their ſeveral eſtates, being a 
breach of an implied condition, that they 
ſhall not attempt to create a preater eſtate 
than they are entitled to (5).—80, if tenant 
for life or years commits felony. 


2d. EsTAaTEs upon condition expreſſed, is 
where an cſtate is granted in fee ſimple, or 
otherwiſe, with an expreſs qualification an- 
nexed, whereby the eſtate granted, ſhall be 
enlarged, commence, or be defeated on per- 
formance or breach of this qualification (6). 
Theſe conditions are precedent, or ſubſe- 
quent, Precedent, as if an eſtate for life be 
limited to A. on his marriage with B. the 
marriage is precedent, and no eſtate ſhall 
veſt in A. until the condition is perform- 
ed (7). But if a man grant an eſtate in fee 
ſimple, reſerving to him and his heirs a cer- 
tain rent, and that if it remains unpaid at ſuch 


a time, it ſhall be lawful for him to re-enter 


and poſſeſs it; here is an eſtate on condition 
ſubſequent, which is defeaſable if the condi- 
tion 18 not performed (8). So if a perſonal 


(4) 9 Rep. 50. (5) Co. Lit. 215. (6) Ibid. 201. 
(7) Show. parl. caſ. 83, &c. (8) Litt. ſect. 325. 


annuity 
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annuity be granted at this day to a man, 
and the heirs of his body, it remains a fee 
ſimple, on condition that he has heirs of his 
body. On the ſame principle depend all 
the determinable eſtates mentioned in ch. 8, 
of this book. There is a diſtinction be- 
tween a condition in deed and a limitation, 
which is denominated a condition in lau. 
When an eſtate is ſo expreſly confined by the 
words of its creation, that it cannot endure 
longer than until the contingency happens, 
this is denominated a limitation; as when 
lands are granted to a man while he con- 
tinues unmarried, until, out of the rents, 
he ſhall have made five hundred pounds, 
and the like (9): in ſuch caſes the eſtate 
| determines as ſoon as the contingency hap- 
pens; and the next eſtate which depends 
on ſuch determination, immediately veſts 
without any act to be done by him in ex- 
pectancy. But when an eſtate is ſtrictly 
ſpeaking a condition in deed ; as if on con- 
dition to be void on payment of five hun- 
dred pounds; or ſo that the grantee con- 
tinues unmarried (10); the law permits 
it to endure beyond the time when ſuch 
contingency happens, unleſs the grantor, 
his heirs or aſſigns, take advantage of the 
breach of condition, and make either an 


(9) 10 Rep. 41. (10) Ibid. 42. 
entry 
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entry or claim to avoid the eſtate (11).— 
But though ſtrict words of condition be 
uſed in the creation of the eſtate, yet, if 
on breach of condition, the eſtate is limited 
to a third perſon, (as if an eſtate be granted 
by A. to B. on condition that within two 
years B. intermarry with C. and on failure 
thereof to D. and his heirs) this is a limi- 
tation, and not a condition (12); becauſe 
if it was a condition, on breach thereof, 
only A. or his repreſentatives could avoid 
the eſtate by entry, and ſo D's remainder 
might be defeated by their neglect: but 
when it is a limitation, the eſtate of B. de- 
termines, and D's commences the inſtant 
the failure happens.—So, if a man deviſe 
lands to his heir at law, on condition 
that he pays a ſum of money, and for non- 
payment deviſes it over; this is a limita- 
tion, elſe no advantage could be taken of 
the non-payment; for none but the heir 
could have entered for breach of the cove- 
nant (13). 


THEsE expreſs conditions, if they are 
impoſſible at their creation, or afterwards 
become impoſſible, by the act of God, or 
of the feoffor, or contrary to law, or repug- 


(17) Litt. ſect. 347. St. 32. H. VIII. c. 24. 


(12) 1 Vent. 202. (13) Cro. EIA. 205. 1 Rol. 
abr. 411. | 


nant 
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nant to the nature of the eſtate, are void, 
In any of which caſes, if the conditions are 
to be performed after the eſtate is veſted, 
it ſhall become abſolute in the tenant ; as 
if a feoffment be made to a man in fee, on 
condition, that unleſs he goes to Rome in 
twenty hours; or marries with J. S. by. 
ſuch a day, within which day the woman 
dies, or the feoffor marries her; in any of 
ſuch caſes, the eſtate ſhall be vacated : here 
the condition is void, and the eſtate made 
abſolute in the feoffee (14).—But if the 
condition be precedent, or to be performed 
before the eſtate veſts; as if a grant to a 
man, that if he goes to Rome in a day, he 

all have an eſtate in fee; here the void 
condition being precedent, the eſtate which 
depends thereon is alſo void (15). | 


zd. EsTaTEs in vadio, gage, or pledge, 
which are of two kinds, vivum vadium, 
or living pledge; and mortuum vadium, dead 
pledge, or mortgage. 


Vivum vadium, is when a man borrows 
a ſum of another, and grants him his eſtate, 
to hold till the rents and profits ſhall repay 
the ſum borrowed, In this caſe, the land 
ſurvives the debt, and immediately, on diſ- 
charge, reſults to the borrower ( 16), 


(14) Co. Litt. 206, (15) Ibid, (16) Ibid. 205. 
Mar- 
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Mortuum vadiun, or mortgage, is where 


a man borrows of another a ſpecific ſum, 


and grants him his eſtate in fee, on condi- 
tion, that if he repay the mortgagee the 
like ſum on a certain day mentioned in the 


deed, then he ſhall re-enter on the eſtate 


ſo mortgaged ; or that the mortgagee ſhall 
re-convey it to the mortgagor : 'in this caſe, 
the land is, by law, in caſe of non-payment 
at the time limited, for ever dead and gone 
from the mortgagor ; and the mortgagee's 
eſtate is no longer conditional, but abſolute ; 


but whilſt it remains conditional, the mort- 


gagee is called tenant in mortgage (17). It 
is moſt uſual to grant only a long term of 
years, by way of mortgage, with condition 
to be void on repayment. As ſoon as the 
eſtate is created, the mortgagee may enter 
on the lands, but is liable to be diſpoſſeſſed 
on payment-of the money at the day li- 
mited ; therefore the uſual way is to agree 
that the mortgagor ſhall hold the land until 
the day aſſigned for payment; when, in 
caſe of failure, the eſtate becomes abſolute, 
and the mortgagee may take poſſeſſion 
without any poſſibility at law of being evic- 
ted. But a court of equity will allow the 
mortgagor, at any reaſonable time, to recall 
or redeem his eſtate, paying the mortgagee 


(17) Litt. ſeQ. 332. 
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his principal, intereſt, and expences. This 
is called the equity of redemption ; and ena- 
bles a mortgagor to call on a mortgagee 
who has poſſeſſion of his eſtate, to deliver it 
back, and account for the rents and profits 
received, on payment of his whole debt and 
intereſt. On the other hand, the mortgagee 
may compel the ſale of the eſtate, in order 


to get the whole of his money; or elſe call 


on the mortgagor to redeem his eſtate ; or 
in default thereof, to be for ever forecloſed 
from redeeming the ſame. Alſo in ſome 
caſes of fraudulent mortgages, 4 and 5 W, 
and M. c. 16*. the fraudulent mortgagor 
forfeits all equity of redemption. By 7 G. 
II. c. 20. after payment or tender by the 
mortgagor, of principal, intereſt and coſts, 
the mortgagee can maintain no ejectment, 
but may be compelled to re- aſſign his ſecu⸗ 
rities : i 

4th. A rourTH ſpecies of eſtates defeaſ- 
able on condition ſubſequent are thoſe held 
by ſtatute merchant and ſtatute ſtaple ; both 
which are ſecurities entered into for money, 


2 9 W. III. c. 36. ſect. t, 2. 

b 11 and 12 G. III. c. 10. ſect. 1. When one year 
and a halt's intereſt is due, a court of equity will, on pe- 
tition, appoint a receiver to receive the rents of ſuch part 
of the-mortgaged premiſſes, as will be ſufficient to pay the 


arrears, and the accruing intereſt, 
the 
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the one purſuant to 13 Ed. I. de mercato- 
ribus, and thence called ſtatute merchant ; 
the other, 27 Ed. III. c. . before the mayor 
of the ſtaple, or grand mart of the principal 
commodities of the kingdom. They were 
originally permitted among traders only ; 
whereby the lands of the debtor are convey- 
ed to the creditor, till, out of the rents and 
profits, his debt is ſatisfied : and during 
that time the creditor. 1s tenant, by ſtatute 
merchant or ſtatute ſtaple. There is ano- 
ther ſecurity, the recognizance in nature of 
a ſtatute ſtaple, which extends the benefit 
of this mercantile tranſaction, to all the 
king's ſubjects, by 23 H. VIII. c. 6. 


5th. Axor ER ſpecies of conditional eſtates 
is by elegit. It is a writ founded on 13 Ed. J. 
c. 18. by which, after the plaintiff has recei v- 
ed judgment for his debt at law, the ſheriff 
gives him poſſeſſion of half of the defendant's 
lands and tenements; to be held until his 
debts and damages are paid; and he is called 
tenant by elegit ©. 


By 13 Ed. I. the whole of a man's lands 
were liable to be pledged in a ſtatute mer- 


© By the execution of elegit the creditor gains only a 
legal title to the lands of his debtor, and he muſt bring an 
ejectment, in order to obtain the actual poſſeſſion. 


chant, 
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chant, for a debt contracted in trade, tho 
only half was liable to be taken in execu- 
tion for any other debt. Theſe eſtates ſhall 
go to executors, altho' they may be eſtates 
of inheritance : for the tenants have but a 
ſimilitude of a freehold, and aullum ſimile eſt 
idem. Pty 


Ir lands are deviſed to a man's executors 
until, out of the rents, the debts due by 
the teſtator ſhall be diſcharged, the intereſt 
ſhall go to the executors of the executors of 
the former deviſor (18). 


(18) Co. Litt. 42. 
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C H A P. XI. 


Of Eſtates in Poſſeſſion, Remainder, and 
Reverſion. 


EsrArzs in poſſeſion, are ſuch as we 
have treated of in the foregoing chapter. 


Ax eſtate in remainder is to take effect, 
and be enjoyed after another eſtate is deter- 
mined.— As if a man, ſeized in fee, granteth 
lands to A, for twenty years, and after, to 


B. and his heirs for ever; here A is tenant - 


for years, remainder to B. in fee. Yet both 
theſe intereſts are but one eſtate (1). So if 
land be granted to A. for twenty years, and 
after the determination of that term to B. for 
life, and after the determination of B's eſtate 
for life, it is limited to C. and his heirs forever. 
Here B. is tenant in remainder for life ; and 
the whole remains in C. and his heirs; yet 
they are all but one eſtate, - upon a mathe- 
matical principle, that all the parts are 
equal, and no more than equal, to the 
whole. No remainder can therefore be li- 
mited after a fee ſimple (2); for a reſidu- 
ary part cannot be reſerved after the whole 


(i) Co. Litt. 143. (2) Ploud. 29. Vaugh. 269. 
| 18 
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is diſpoſed of. To create a remainder, there 
muſt be ſome particular eſtate precedent to 
the remainder (3); as an eſtate to A. for 
years, remainder to B, in fee ; or. an eſtate 
for life to A. remainder to B. in tail. An 
eſtate to commence at a diſtance of time, 
without any intervening one, is no remain- 
der, —And ſuch future eſtates can only be 
made of chattel intereſts (4); but no eſtate 
of freehold can be created to commence in 
futuro, becauſe no freehold could paſs with- 
out livery of ſeifin, which muſt operate ei- 
ther immediately or not at all. So when it 
is intended to grant a freehold, whereof 
the enjoyment ſhall be deferred until a fu- 
ture time, there muſt be a particular eſtate 
created, that may ſubſiſt until that time is 
completed, and the grantor muſt deliver 
immediate poſſeſſion of the land to the te- 
nant of the particular eſtate, which is con- 
ſtrued to be giving poſſeſſion to him in re- 
mainder.— As where one leaſes to A. for 
three years; remainder to B. in fee, and 
makes livery of ſeiſin to A.; here, by the 
livery, the freehold is immediately created 
and veſted in B. during A's term. The 
whole eſtate paſſes, and the remainder man 
is ſeized of the remainder at the ſame time 
that the termor is ſeized of his term. It 1s 


(3) Plowd. 25. Co. Litt. 49, (4) Raym. 151. 
| | an 
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an eſtate commencing is preſenti, to be en- 
joyed in futuro. This particular eſtate is 
ſaid to ſupport the remainder.—But a leaſe 
at will, is not ſuch a particular eſtate as 

will ſupport a remainder (5). For in a 
freehold remainder, livery of ſeiſin muſt be 
given at its creation, and this entry would 
determine the eſtate at will (6). Or if it be 
a chattel intereſt, though, perhaps it might 
operate as a future contract, if the tenant 
for years be a party to the deed of creation, 
yet it is void by way of remainder ; for it 
is a ſeparate contract, diſtin from the e- 
ſtate at will; and every remainder muſt be 
part of one and the ſame eſtate out of which 
the particular eftate is taken (7). And if 
the particular eſtate is void in its creation, 
or is defeated afterwards, the "remainder is 
void (8).—As where the particular eſtate is 
for the life of a perſon not in e(g): or 
an eſtate for life on condition, which the 
tenant breaks, and the grantor enters and 
avoids the eſtate (10), the remainder is void. 
The remainder mult paſs out of the grantor 
at the creation of the particular eſtate (11)— 
As where an eſtate to A. for life, remain- 
der to B. in fee; here B's remainder paſſes 


(5) 8 Rep. 75. 
(7) Raym. 151. 
(9) 2 Rol. abr. 415. 
(11) Plowd, 25. 


(6) Dyer 18. | 
($) Co. Litt. 298. 
(10) 1 Jones 58. 
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from the grantor at the ſame time with A's 
ſeiſin. If it be limited on an eſtate for 
years, the leſſee for years muſt have livery 
(which is not neceſſary to ſtrengthen his 
eſtate) elſe the remainder is void (12).— 
The remainder muſt veſt in the grantee, 
during the continuance of the particular 
eſtate, or eo inſtanti that it determines (13). 
If an eſtate be limited to A. for life, remain- 
der to the eldeſt ſon of B. in tail, and A. 
dies before B. hath any ſon, the remainder 
will be void. For there can be no interven- 
ing eſtate between the particular one and 


the remainder (14). 


REMAINDERs are veſted, or contingent. 
Veſted remainders, or remainders executed, 
are where they are invariably fixed, to re- 
main to a determinate perſon, after a par- 
ticular eſtate —As to A. for twenty years, 
remainder to B. in fee; here B's is a veſted 
remainder, 


CoNnTINGENT, or executory remainders, are 
where the remainder is limited to take ef- 
fect, either to a dubious and uncertain per- 
ſon; or on a dubious and uncertain event. 
So that the particular eſtate may determine, 


(12) Litt. ſect. 6. (13) Plowd 25. 1 Rep. 66. 


(14) 3 Rep. 21. 
| and 
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and the remainder never take effect (15): 
Firſt, to a dubious and uncertain perſon ; 
as if A. be tenant for life, remainder to B's 
eldeſt ſon in tail (then unborn); this is a 
contingent remainder ; for it is uncertain 
whether B. will have a ſon or no. But the 
inſtant the ſon is born, it is veſted. If A. 
had died before the contingency happened, 
the remainder. would be gone. But, by 10 


and 11 W. III. c. 16*. poſthumous children 
(where the father is tenant for life, remain- 


der to his own children in tail, and he dies, 
leaving his wife enſeint) ſhall be capable 
of taking in remainder. This ſpecies of 
contingent remainders to a perſon not in 
being, muſt be limited to ſome one, that 
may, by common poſlibility, be in eſe, be- 
fore the particular eſtate determines (16); 
as if aun eſtate be made to A. for life, re- 
mainder to the heirs of B.; if A. dies be- 
fore B, the remainder is at an end; for B. 
had no heirs during his life, nemo / heres 
vivertis.——But if B. dies firſt, the remainder 
is veſted in the heir who is entitled at A's 
death.— This is à good contingent remain- 
der (17). But a remainder to the right 
heirs of B. (if no ſuch perſon as B. is in 
eſſe) is void (18). For here are two con- 


28 Ann. c. 4. ſe 1. 
(17) Co. Liit. 378. 


(15) 3 Rep. 20. 
(16) 2 Rep. 51. 
(18) Hob. 33. 
Vo“. I, O 


tingencies 
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tingencies which make it potentia remoti ſſima. 
A remainder to a man's eldeſt fon is good; 
but if it be limited to his fon John, or 
Richard, it is bad, if he has no ſon of that 
name; it is too remote a poſſibility that he 
ſhall have a ſon who ſhall have a particular 
name (19). A limitation of a remainder to a 
baſtard before he is born, is not good (20), 
A remainder may alſo be contingent, when 
the event, on which it is to take effect, is 
vague and uncertain ; as where land is gi- 
ven to a man for life, and in cafe B. ſurvives 
him, then with remainder to B. in fee; here 
B. is a certain perfon, but the remainder is 
contingent ; during the joint lives of A. and 
B. it is contingent ; and if B. dies firſt, it 
can never veſt in his heirs, but is gone; 


but if A. dies firſt, it is veſted. 


ConTINGENT remainders of either kind, 
if they amount to a freehold, cannot be 
limited on an eftate for years, or any eſtate 
leſs than freehold. Thus, if land be grant- 
ed to A. for ten years, remainder in fee to 
the right heirs of B. it is void (21).— But 
if granted to A. for life, with like remain- 
der, it is good. | 


(19) 5 Rep. 51. (20) Cro. Eliz. 509. 
(21) 1 Rep. 130. | 
| CoN TIN ENT 
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Con TIN ENT remainders may be defeat- 
ed, by determining the particular eſtate be- 
fore the contingency happens (22), where- 
by they become veſted. Thus when there 
is tenant for life, with divers remainders in 
contingency, he may not only by his death, 
but by alienation, ſurrender, or other me- 
thods, deſtroy and determine his own life 
eſtate, before any other of the remainders 


. veſt, by which he utterly defeats them. 


As if there be tenant for life with remain- 
der to his eldeſt ſon, unborn, in tail; and 
the tenant before any ſon is born, ſurrenders 
his life eſtate ; he, by that means, defeats 
the remainder in tail to his ſon. In theſe 
caſes, it is neceſſary to have tru/tees appoint- 
ed to preſerve the contingent remainders, 
in whom there is veſted an eſtate in re- 
mainder for the life of the tenant for life, 
to commence when his determines; and 
thus ſupports the contingent remainders. 


Is deviſes, by will, remainder may be 
created in ſome meaſure contrary to the 
rules before laid down, but they are not 
ſtrialy remainders, but executory deviſes. 


Ax executory deviſe is ſuch a diſpoſition 
of lands, that thereby no eſtate veſts at the 


(22) 1 Rep. 66, 135. 
O 2 death 
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death of the deviſor, but only on ſome fu- 
ture contingency. It differs from a remain- 
der in three particulars. 1ſt. It needs no 
particular eſtate to ſupport it; as when a man 
deviſes a future eſtate to ariſe upon a con- 
tingency, and till that happens, does not 
diſpoſe of the fee ſimple, but leaves it to 
deſcend to his heirs at law.—Or when one 
deviſes. lands to a feme fole, and her heirs, 
upon her day of marriage; here is a contin- 
gent 'remainder without any particular e- 
ſtate to ſupport it.—A freehold commencing 
in futuro. This limitation, tho' void in a 
deed, is good in a will (23). Such an exe- 
cutory deviſe cannot be barred by a reco- 
very, before it commences (24). 2nd. By 
executory deviſe, a fee may be limited after 
a fee; as where a deviſor deviſes his whole 
eſtate in fee, but limits a remainder there- 
on, to commence on a future contingency ; 
as if a man deviſes land to A. and his heirs, 
but if he dies before twenty one years, then to 
B. and his heirs. This remainder, though 
void in a deed, is good by way of execu- 
tory deviſe (25). But in both theſe ſpecies 
of executory deviſes, the contingencies ought 
to be ſuch as may happen in a reaſonable 


„ — — —— — — 
— — — == - — 3 - — — 


W 
—— — — 


— — = 
: a 5 

— — — 2 * 

on 7 © —£ « —_— 5 — 


De OE ů ů —¶ů ů ů 2 
wr * — - 


2 n 52 = — — . 
> . © — 2 _ 9 


8 r 
—— — — 


* 
| 
1 
9 | 
1 : 
1 2 
1 4 #4 
| 9 
7 * 
) 1 
9 
1 | 
: | i 
af 
' 15 
Di 
4 


* 
, 1 


— — — 


(23) 1 Sid. 153. (24) Cro, Jac. 593. 
(25) 2 Mod. 289. 


time, 


— 
— — — 


— 


+ — 2 — 
s 1 — | ins p m. | „ wv ' 
2 — — 1 —— * - - 1 9 Fe — 7 D 
- - — — —— — — — ** 
0 _— * — * — 6 a 
> — JR — > _ — — 


—— 
— pe — —_ 
— — — ew —— 


ime, 


Laws of ENGLAND and IRELAND. 197 


time, as within one or more life or lives in 
being, or a moderate term of years. The 
utmoſt that has hitherto been allowed for 
ſuch contingency to happen in, is that of a 
life or lives in being, and twenty-one years 
after. As when lands are deviſed to ſuch 
unborn ſon of a feme cover? as ſhall firſt ar- 
rive at twenty-one years, and his heirs; 
the utmoſt time that can happen before the 
eſtate can veſt, is the life of the mother, 
and the ſubſequent infancy of her ſon (26), 
za. By executory deviſe, a term of years 
may be given to one man for life, and after- 
ward limited over to another in remainder ; 
whereas, by deed, the grant to a man for 
life, is a total diſpoſition of the whole term ; 
but it is now determined, that in ſuch exe- 
cutory deviſes, all the remainder men ſhall 
be in eſſe, during the life of the firſt de vi- 
ſee (27). 


A REvERs10N is the reſidue of an eſtate, 
left in the grantor, to commence after the 
determination of ſome particular eſtate grant- 
ed out by him (28).—As if a gift in tail, 
the reverſion of the fee is without any ſpe- 
cial reſervation veſted in the donor, by act 


(26) 12 Mod, 287. 1 Ventr. 164. 
3P. Wms. 258, (28) Co. Litt. 22. 


(27) Skin. 341. 
of 
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of law. A reverſion is never created by 
deed, but by act of law. A remainder can 
never be limited, but by deed or deviſe.— 
Both are equally transferable, being eſtates 
in preſenti, taking effect in futuro. The rent 
may be granted away, reſerving the rever- 
ſion; and the reverſion may be granted 
away, reſerving the rent by ſpecial words. 
But by a general grant of the reverſion, the 
rent will paſs, though, by a general grant 
of the rent, the reverſion will not paſs,— 
te acceſſorium non ducit, ſed ſequitur, ſuum prin- 
&* cipale” (29). If one, ſeized of a paternal 
eſtate in fee, makes a leaſe for life, remain- 
der to himſelf and heirs; this is a rever- 
ſion (30), to which rent and fealty ſhall be 
Incident, and ſhall only deſcend to the heirs 
of his father's blood, and not to his heirs 
general, as a remainder, limited by a third 
perſon would have done (31). So if a man 
makes a leaſe to A. for life, reſerving rent, 
with reverſion to B. and his heirs; B. hath 
a remainder deſcendable to his heirs general, 
and not a reverſion, to which the rent is 
incident, but the grantor ſhall be intitled 
to the rent during the continuance of A's 
eſtate (32). 
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By 6 An. c. 18*, all perſons on whoſe 


lives any lands or tenements are holden, 
ſhall (on application to chancery, and order 
made thereon) once in every year, if requir- 
ed, be produced to the court, or its com- 
miſſioners; or on neglect or refuſal, they 
ſhall be taken to be dead, and the perſon 
intitled to any expectant eſtate thereon, 
may enter and hold the land, &c. until the 
party ſhall appear to be living, 


Wurz a greater and leſs eſtate coin- 
cide in the ſame perſon, without any inter- 
mediate eſtate (33), the leſs is immediately 
annihilated, or merged, in the greater. 


Thus if there be tenant for years, and the 


reverſion in fee deſcends to, or is purchaſed 
by him, the term is merged in the inheri- 
tance, and ſhall never exiſt more, But they 
muſt come to the ſame perſon - in the ſame 
right, If the freehold be in his own right, 
and he has a term in right of another, it is 


b 7 W. III. c. 8. ſect. 1, 3. If they ſhall remain beyond 
ſea, or abſent themſelves ſeven years together, and no ſuf- 
ficient proof made of their being alive, on an action com- 
menced to recover the tenement, they ſhall be conſidered 
as dead, And if ſuch perſon ſhall return on a future day, 
and ſhall prove his exiſtence, the party evicted, or his 
executors, &c, may re-enter and enjoy the lands, ſo long 
as ſuch perſon ſhall live; and ſhall recover the profits 
from the time of ſuch conviction. | 


(33) 3 Lev. 437. 
no 
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no merger. If tenant for years dies, and 
makes the reverſioner in fee, his executor, 
whereby the term veſts alſo in him, it ſhall 
not merge, So, if he who hath the rever- 
ſion marries the tenant for years (34). An 
eſtate tail, and a reverſion, may be in a man, 
both in his own right, yet there ſhall be no 


merger (35). ; 
(34) Plowd. pt Cro. Jac. 275. Co. Litt, 338, 
| (35) 2 Rep. 6x. 8 Rep. 74. 
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Of Eſtates in Severalty, Foint-tenancy, Co- 
parcenary, and Common, 


Esrares in ſeveralty are ſuch as are 
held by a perſon in his own right with- 
out any other perſon being connected with 
him. | 


Ax eſtate in joint-tenancy, is where lands 
are granted to two or more to hold in fee 
ſimple, fee tail, for life, years, or at will. 
It is created by the wording the deed or 
deviſe, by which the tenants claim, and can 
only ariſe by act of the parties, and never 
by act of law. If an eſtate be given to a 
plurality of perſons without any reſtrictive, 
excluſive, or explanatory words; as if to 
A. and B, and their heirs; this makes them 
joint-tenants. 


Tux properties of this eſtate are derived 
from its unity, which is fourfold. 


1ſt. Unity of intereſt. One joint-tenant 
cannot have one period of duration or quan- 
tity of intereſt, and the other, a different; 


One 
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one cannot be tenant for life, another for 
years; one cannot be tenant in fee, the 
other in tail (1), If lands be limited to A, 
and B. for their lives, they are joint-tenants 
of the freehold. It to A. and B. and their 
heirs, they are. joint-tenants of the inheri- 
tance (2), If to A, and B. and the heirs of 
A.; A. and B. are joint-tenants of the free- 
hold, and A. has the remainder in ſeveralty. 
If to A. and B. and the heirs of the body 
of A. they have a joint eſtate for life; 
and A. hath a ſeveral remainder in fee- 


tail (3). 


and. THERE muſt be unity of title. It 
muſt be created by the ſame aQ, of grant, 
&c. or by one and the ſame ſeiſin (4). It 
cannot ariſe by act, or deſcent of law, 


zd. TyerE muſt be unity of time. It muſt 
be veſted at the ſame period, —As an eſtate 
made to A. and B. or a remainder in fee to 
A. and B. after a particular eſtate. But. if, 
after a leaſe for life, the remainder be li- 
mited to the heirs of A. and B. and during 
the continuance of the particular eſtate, A. 
dies, which veſts the remainder of one moiety 
in his heir, and then B. dies, which veſts the 
other moiety in his heir; here A. and B's heirs 


(1) .Co. Litt. 188. (2) Litt. ſect. 277. 
(3) Ibid. 2835. (4) Ibid. 278. 
| are 


* 
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are not joint tenants, but tenants in com- 
mon (5). It has been held, that in a feoff- 
ment made to the uſe of a man, and ſuch 
wife as he ſhould afterwards marry, for the 
term of their lives, gives them a joint e- 
ſtate (6); becauſe the wife's eſtate was only 
in abeyance till they married, | 


4th. Tarn muſt be unity of poſſeſſion.— 
They are ſeized per my et per tout. Each 
has the entire poſſeſſion, as well of any 
parcel, as of the whole (7). One cannot be 
ſeized of one acre, and the other of ano- 
ther. If two joint tenants let a verbal leaſe 
of the lands, reſerved rent to be paid to 
one, it ſhall enure to both (8). If their leſ- 
ſee ſurrenders his leaſe to one, it is a good 
ſurrender to both.(g). The re-entry of one, 
is as effectual as of both (10). They can- 
not ſue, or be ſued, ſeparately, reſpecting 
their joint eſtate (11). If two joint tenants 
are poſſeſſed of an advowſon, and they pre- 
ſent different clerks, the biſhop may refuſe 
to admit either; and if they do not agree 
within ſix months, he may preſent by lapſe. 
But if he pleaſes he may admit a clerk pre- 
ſented by either. If the clerk of one joint 


(5) Co. Litt. 188. (6) Dyer 340. 1 Rep. 101. 
(7) Litt. ſeQt. 288. 5 Rep. 10. (8) Co. Litt. 214. 
(9) Ibid. 192. (10) Ibid. 319, 364. 

(11) Ibid. 195. 


tenant 
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tenant ſhall be admitted, this ſhall keep up 
the title in both (12). One joint-tenant 
cannot have an action for treſpaſs againſt 
the other, in reſpect of the lands (13). One 
is not capable to do any act to defeat or 
injure the eſtate of the other; as to let 
leaſes (14). Livery of ſeiſin made to one, 
ſhall enure to both. One may have an 
action againſt the other, for any waſte done 
to the inheritance, by 2 Weſt, c. 22. By 
4 An. c. 16*, one may have action of ac- 
count againft another, for receiving more 
than his ſhare of the profits. The entire 
tenancy, on the deceaſe of one, remains to 
the ſurvivors ; and at length to the laſt ſur- 
vivor; and he ſhall be entitled to the whole 
eſtate, be it of what nature it may (15), 
The king (16), or a corporation (17), can- 
not be joint tenants with a private per- 
ſon ; becauſe, as they can never die, there 
cannot be any jus accreſcendi in the private 


perſon. 


Tris eſtate may be ſevered by deſtroy. 
ing any of its unities. 1ſt. That of time, 
reſpecting only its commencement, cannot 


be affected by any ſubſequent tranſaQion. 


(12) Co. Litt. 185. (13) 3 Leon. 262. 

(14) 1 Leon. 234. * 6 An. c. 10. ſet. 28. 

(15) Litt. ſect. 280, 281, (16) Co Litt. 190. Finch. 
I. 83. (17) 2 Lev. 12. 


and. 
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and. It may be deſtroyed without aliena- 
tion, by diſuniting their poſſeſſion. If two 
joint tenants agree to part their lands, they 
are no longer joint tenants; and by this, 
the right of ſurvivorſhip is deſtroyed (18). 
By 31 H. VIII. c. 1. 32 H. VIII. c. 32 
joint tenants are compellable, by writ of 
partition, to divide their lands. 3d. It may 
be deſtroyed, by deſtroying the unity of 
title.— As if one alienes, and conveys to a 
third perſon; it is then turned into a te- 
nancy in common (19). 4th. It may be de- 
ſtroyed, by deſtroying the unity of intereſt. 
If there be two joint tenants for life, and 
the inheritance is purchaſed by, or deſcends 
on either, it is à ſeverance of the join- 
ture (20). Tho” if an eſtate is originally 
limited to two for life, and after to the 
heirs of one of them, the freehold ſhall re- 
main ia jointure (21). If a joint tenant in 
fee makes a leaſe for life of his ſhare, this 
defeats the jointure (22). Whenever the 
jointure is ſevered, the ur accreſcendi, or ſur- 
vivorſhip, ceaſes with it (23). If one of 
three joint tenants alienes his ſhare to one 
of his companions, the two remaining parts 


(18) Co. Litt. 188, 193. b 33 H. VIII. ſeſſ. 1. 
c. 18. ſect. 1, 3. (19) Litt. ſect. 292. (20) Cro. 
Eliz. 470, (21) 2 Rep. 60. Co. Litt. 182. 

(22) Litt. ſeQ 302, 303. (23) Co. Litt. 188. 


are 
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are ſtill held in jointure (24). Whenever 
the tenants have not the four indiſpenſable 
properties of a ſameneſs of intereſt, an un- 
divided poſſeſſion, a title veſted at one and 
the ſame time, and by one and the ſame 
act, the jointure is diſſolved. If there be 
Joint tenants who make a partition, on the 
death of either, the reverſioner ſhall enter on 


his moiety (25). If there be two joint tenants 


for life, and one grants away his part for 
the life of his companion, it is a forfei- 
ture (26). 


Ax eſtate held in co-parcenary, is where 
lands deſcend from the anceſtor to two or 
more perſons. It ariſes either by common 
law, or by particular cuſtom. By the for- 
mer; as where a perſon, ſeized in fee ſim- 
ple, or fee tail, dies, and his next heirs are 
two or more females; in this caſe, they 
ſhall all inherit (27); as is fully ſhewn in 
ch. 14. of this book. By the latter, where 
land deſcend to all alike, as in gavel kind (28). 
They have the ſame unities of intereſt, title, 
and poſſeſſion, as joint tenants. —They 
may ſue, and be ſued, for matters relating 
to their own lands (29). The entry of one 


(24) Litt. ſect. 294. (25) 1 Jones 55. 
(26) 4 Leon. 237. (27) Litt. ſeQ. 241, 242. 
(28) Ibid. 265. (29) Co. Litt. 164- 


ſhall 
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ſhall in ſome caſes enure, as of them all (30). 
They cannot have an action of treſpaſs a- 
gainſt each other. They are alſo excluded 
from an action of waſte (31). They always 
claim by deſcent. Joint tenants always by 
purchaſe. If two ſiſters purchaſe lands, to 
hold to them and their heirs, they are joint 
tenants (32). There is no unity of time 
neceſſary to an eſtate in co-parcenary (33). 


Parceners, although they have an unity, 
have not an entirety of intereſt, They are 
intitled to the whole of a diftint moiety, 
There cannot be any jus accreſcendi (34); and 
each part deſcends to their reſpecti ve heirs, 
though the unity of poſſeſſion continues, 
As long as the lands continue by deſcent, 
and united in poſſeſſion, ſo long the tenants 
are parceners, whether males or females. If 
the poſſeſſion be once ſevered by partition, 
they are tenants in ſeveralty. If one par- 
cener alienes her ſhare, though no partition 
be made, then the lands are held in com- 


mon (35). 


Parceners may make partition by conſent, 
in four ways, and in one by compulſion (36). 


(30) Co. Litt. 188, 243. (31) 2 Inſt. 403. 

(32) Litt. ſe. 254. (33) Co. Litt. 164, 174. 
(34) Ibid, 163, 164. (35) Litt. ſeQ. zog. 
(36) Ibid. 243,>—204- 
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1. Where they agree to divide the lands in 
ſeveralty. 2. When they agree to chuſe 
ſome friend to make partition, and then the 
ſiſters ſnall chuſe their part, according to 
ſeniority, or otherwiſe, if agreed. This pri- 
vilege is perſonal, ſo if the eldeſt ſiſter is 
dead, the ſecond ſhall chuſe, and not the 
repreſentative of the eldeſt. If an advowſon 
deſcend in parcenary, and the ſiſters cannot 
agree in the preſentation, the eldeſt and her 
iſſue, or the huſband, or her aſſigns, ſhall 
preſent alone, before the younger (31), 
3. Where the eldeſt divides, ſhe ſhall then 
chuſe laſt, cujus eft diviſio, alterius eſt eledio, 
4. Where they all agree to caſt lots for 
their ſhares. 5. Where one or more ſue a 
writ of partition, under the direction of 8 
and 9 W. III. c. 35. whereon the ſheriff 
ſhall go to the lands, and make partition by 
verdict of a jury there empannelled, and 
aſſign to each her part in ſeveralty. - 


Sou things are impartible.— The man- 
ſion- houſe, common of eſtovers, common 
of piſcary uncertain, &c. ſhall not be divid- 
ed; but the eldeſt ſiſter, if ſne pleaſes, may 


(37) Co. Litt. 166. 3 Rep. 2. 

© They are not entitled to a writ of partition by ſtat. 
but at common law they have a writ de partitione faci- 
enda, Co. Litt. 164. 


have 
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have them, and make a reaſonable ſatiſ- 
faction in other parts. If that cannot be, 
they ſhall have the profits by turns, in the 
ſame manner as they take the adyow- 
ſon (38). 


Ir one of the daughters has had an 
eſtate in frank-marriage, by her anceſtor; 
in this caſe, if lands deſcend from the ſame 
anceſtor to her and her ſiſters in fee ſimple, 
ſhe or her heirs ſhall have no ſhare of them, 
unleſs they divide the lands ſo given in 
frank-marriage in equal proportion with the 
lands deſcending (39); which 1s denomi- 
nated bringing into hotch-pot (40). No lands 
but ſuch as are given in frank marriage, 
ſhall be brought into hotch-pot (41). This 
eſtate may be diſſolved by partition, which 
diſunites the poſſeſſion; by alienation of 
one parcener, which diſunites the title; or 
by the whole deſcending to one ſingle per- 
ſon. 


FTxxAN Ts # common, are ſuch as hold by 

ſeveral and diſtinct titles, but by unity of 
poſſeſſion (42).——This tenancy happens 
where there is a unity of poſſeſſion merely, 


(38) Co Litt. 164, 165. (39) BraQuon, I, 2. c. 34. 
Litt. ſect. 260, 273. (40) Liu. ſect. 267. 
(41) Ibid. 275. (42) Ibid, 292. 


Vor. I, P and 
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and perhaps a diſunion of intereſt, title, 
and time. If there be two tenants in com- 


mon, one may hold his part in fee ſimple ; 


the other in fee tail or for life. One may 


hold by deſcent ; the other by purchaſe. 
One by purchaſe from A.; the other by 


purchaſe from B. One's eſtate may have 
veſted fifty years ; the other's but yeſterday, 
It may be created by the deſtruction of the 


two other eſtates, or by ſpecial limitation 


in a deed. But ſuch deſtruction muſt not 
be of the unity of poſſeſſion, If one of two 
Joint tenants in fee alienes for the life of the 
alience, the alienee and the other joint te- 
nant are tenants in common (43). If one 
Joint tenant gives his part to A. in tail, and 
the other gives his to B. in tail, the donees 
are tenants in common (44). If one of two 
parceners aliene, the alienee and the re- 
maining parcener are tenants in com- 
mon (45). So if there be a grant to two 
men, or two women, and the heirs of their 


bodies, the grantees ſhall be joint tenants 


of the life eſtate, but ſhall have ſeveral in- 
heritances (46). In this and the like caſes, 
their iſſues ſhall be tenants in common. 
Whenever an eſtate in joint tenancy or co- | 
parcenary is diſſolved, ſo that no partition 


(43) Litt. ſect. 293. (44) Ibid. 295, . 
(45) Ibid, 309. 5 (46) Ibid. 283. be 
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be made, but unity of poſſeſſion continues, 
it is turned into tenancy in common. 


Tuts eſtate may be alſo created by ex- 
preſs limitation in a deed, and then if lands 
be not given in joint-tenancy, it muſt be in 
common. In conſtruQtions, the law is apt 
to favour joint-tenancy (47), becauſe the 
deviſable ſervices iſſuing from land, as rent, 
Kc. are not divided, nor the entire ſervices 
(as fealty) multiplied by joint-tenancy, as 
they muſt be in common-tenancy, Land 
given to two to be holden, the one moiety 
to one, and the other moiety to the other, 
is an eſtate in common (48). If one grants 
to another half his land, they are tenants 
in common (49). A deviſe to two perſons, 
to hold jointly and ſeverally, is a joint-te- 
nancy (50). And an eſtate given to A. and 
B. equally to be divided between them, 
though in deeds, it has been held to be a 
Joint-tenancy (51), yet, in wills, it is a te- 
nancy in common (5 2). It is the ſafeſt way, 
when an eſtate in common is meant to be 
created, to add expreſs words of excluſion, 
as well as deſcription, and limit the eſtate 
to A. and B. to hold as tenants in common, 
and not as joint-tenants. 


(47) Salk. 392. (48) Litt. ſect. 298. 


(49) Ibid. 299. (50) Poph. 52. 
(51) 1 Fq. caſes abr. 291. (52) 3 Rep. 39. 1 Ventr. 32. 
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TexnanTs in common are compellable by 


31 H. VIII. c. I. and 32 H. VIII. c. 32. and 8 


and W. III. c. 3. to make partition of their 
lands. There is no jus accreſcendi between te- 
nants in common. By ſtat. Weſt. 2. c. 22. 


and 4 An. c. 167. they are liable to actions of 


waſte and account. If one actually turns 
the other out of poſſeſſion, an action of e- 
jectment will lie againſt him (53). Theſe 
eſtates are diſſolved, 1. By uniting all the 
titles and intereſts in one perſon, by pur- 
chaſe, or otherwiſe. 2. By making parti- 
tion between the ſeveral tenants in com- 
mon. 


4 33 H. VIII. ſeſſ. x. c. 10. ſet. 1, 3. and 9 W. III. 
c. 37. ſect. 1. directs the mode of effecting a partition. 
* 6 Ann. c. 10. ſect. 28. (53) Co. Litt. 200. 


CHAP, 


Py 


BE BE l 


C H A FP. XL ä 
Of Title to Things Real in General. | 


Th ERE are ſeveral degrees requiſite 
to form a complete title to lands and tene- 
ments. 


iſt. Tux loweſt and moſt imperfect de- 
gree of title to lands, is the mere naked poſ- 
ſeſſion, or actual occupation, of the eſtate, 


without any ſhadow of right.— This hap- 


pens when one invades the poſſeſſion of 
another, and turns him out ; which is 
termed a diſſeiſin. It may happen after 
the death of the anceſtor, and before the 
entry of the heir; or after the death of a 
particular tenant, and before entry of him, 
in remainder or reverſion ; in which, and 
many more inſtances, the wrong-doer has 
but the mere naked poſſeſſion; but until 
ſome act be done by the right owner, to aſ- 
ſert his title, ſuch poſſeſſion is prima facie, 
evidence of a legal title, and may, by time 
and negligence, ripen into a perfect title. 


2nd. Taye next ſtep to a good title is, 
the right of poſſeſſion which may reſide in 
| | one 


| 
| 
. 


| 
| 
| 
| 
; 
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one man, while the actual poſſeſſion is in 
another. This right of poſſeſſion is of two ſorts, 
Apparent, which may be defeated by prov- 
ing a better; and actual, which will ſtand 
the teſt againſt all opponents. Thus if the 


wrong-doer dies poſſeſſed of the land of 


which he became ſeized by his unlawful 
act, and it deſcends to his heir, he hath an 
apparent right, and it ſhall not be lawful 
for the diſſeiſee to diveſt this apparent right, 
but by an action at law (1). 


Ir the diſſeiſee omits to bring his poſ- 
ſeſſory action within a competent time, his 
adverſary may gain an actual right of poſſeſ- 
ſion; and thus, and by certain other means, 
he may have nothing left in him, but, 


3d. Tue mere right of property, with- 
out t poſſeſſion, or the right of poſſeſſion.— 
As if a perſon diſſeiſed neglects to purſue 
his remedy within the time limited by law, 
the diſſeiſor or his heirs gain the aQual 
right of poſſeſſion ; yet if the diſſeiſee, or 
his heir hath the right of property remain- 
ing, his eſtate is ſaid to be turned into a 
mere right, and by proving his better right 
may recover his land. If a tenant in tail 
diſcontinues his eſtate tail by alienation in 


(1) Lit. ſect. 385, 
fee, 
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fee, and dies, here the iſſue hath no right 
of poſſeſſion,” independent of the right of 
property. If, by accident, or otherwiſe, 
judgment is given to either party in a poſ- 
ſeſſory action (wherein the right of poſſeſ- 
ſion, not of property, is conteſted) and the 
other party hath indeed the right of proper- 
ty; this is now turned to a mere right; 
and on proof thereof, in a ſubſequent ac- 


tion, called a writ of right, he ſhall recover 
ſeiſin. 


Ax action brought againſt the heir of 
the diſſeiſor muſt be within thirty years. 
To recover the mere right of property, the 
ation muſt be within ſixty years, A com- 
plete title conſiſts in the right of poſſeſſion, 
the right of property, and actual poſſeſ- 
lion (2). 


(2) Mirr. I. 2. c. 27. 


CHAP. 


„. 


CH] A F. M. 
Of Title by Deſcent. 


Descenrt is the title by which a 
man, on the death of his anceſtor, acquires 
his eſtate by repreſentation, or as heir at 
law. | 


As this depends (in order to declare who 
ſhall be ſuch repreſentative, or heir) on 
the degrees of conſanguinity, it is therefore 
neceſlary to ſtate the true notion of this 
kindred in blood. It is“ vinculum perſona- 
« rum ab eodem ſtipite deſcendentium. It is 


either lineal, or collateral. 


Lineal conſanguinity ſubſiſts between two 
perſons, of whom one is deſcended in a di- 
rect line from the other.—As between a 
man and his father, grand- father, and fo 
upwards, in the direct aſcending line; or, 
his ſon, grandſon, and ſo downwards, in the 
direct deſcending line. Every generation in 
this lineal direct conſanguinity conſtitutes 
a different degree, reckoning either upwards 
or downwards. The father of A. is related 
to him in the firſt degree; ſo is his ſon; and 


ſo on. So many different bloods has a man 
in 
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in his veins, as he has lineal anceſtors (1); 
which amount in a few degrees to a great 
number. He hath two in the firſt aſcend- 
ing degree, his parents; four in the ſecond, 
the parents of his father and mother; one 
hundred and twenty-eight in the ſeventh *. 
Collateral 


(1) Co. Litt. 23. 
We have each two anceſtors in the firſt degree; the 
number of whom is doubled at every remove; for each of 
our anceſtors has alſo two immediate anceſtors of his own. 


Deg Anceſt. Deg. Anceſt, 
I 2 7 128 
2 4 8 256 
T8. 9 $12 
4 16 10 1024 
5 32 11 2048 
6 64 12 4096 


Vou will find the number of anceſtors at any even de- 
gree, by ſquaring the- number of anceſtors at half that 
number of degrees: thus, 

4 the number at 2 degrees 1 
— I 
4 96 
16 


> | > 


To find the number of anceſtors, at any uneven degree, 
you muſt find out the number in the next preceding even 
degree, according to the foregoing rule, and then add the 
ſame number : thus, 


16 the number at 4 degrees 64———6 


16 64 
32 5 1287 
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Collateral kindred agrees with the lineal, 
in that they deſcend from the ſame ſtock 
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or anceſtor; but differing in that they do 
not deſcend from each other. They are 
ſuch as ſpring from the ſame ancſtor, who 
is the ftirps or root, from whence they are 
branched out.—As if A. hath two ſons, 
who have each a numerous iſſue ; both 
theſe iſſues are lineally deſcended from A. 
and they are collateral kinſmen to each o- 
ther. As many anceſtors as a man has, fo 
many common ſtocks he has from which 
collateral kinſmen may be derived. The 
very being of collateral conſanguinity con- 
ſiſts in this deſcent from the ſame common 
anceſtor. 


Tux method of computing theſe degrees 
in the canon law; which our law has adopt- 
ed, is by beginning at the common anceſtor 
and reckoning downwards; and in what- 
ever degree the two perſons, or the moſt 
remote of them, is from the common an- 
ceſtor, this 1s the degree in which they are 
related to each other. —Thus Titius and his 
brother are related in the firſt degree; for 
from the father to each of them is only one. 
Titias and his nephew in the ſecond; the 
nephew is two degrees from the common 
anceſtor ; namely, the grandfather and the 
father of Titius. Though, acording to the 
computation of the Civilians (who count a 


| degree 
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degree for each.perſon, both aſcending and 
deſcending) , Titius and his nephew are 
related in the third degree; from the ne- 
phew to the father, one; to the grand- 
father (who is the common anceſtor) is two; 
and to Titius, is three degrees. 


THERE are rules by which inheritances 
are transferred from the anceſtor to the 
heir; of which the / is, that the inherj- 
tance ſhall /ineally deſcend to the iſſue of the 
perſon laſt actually ſeized, but ſhall never 
lineally aſcend. No eſtate of inheritance 
can veſt until the anceſtor is dead, nemo eſt 
Heres viventis, Until then, he who is next 
in the line of ſucceſſion, is called heir appa- 
rent, or heir preſumptive, Heirs apparent 
are thoſe whoſe right of inheritance is in- 
defeaſible if they outlive the anceſtor.— 
Heirs preſumptive are ſuch, as if the anceſtor 
died immediately would be his heirs, but 
whoſe right may be defeated by ſome nearer 
heir being born, If an eſtate hath deſcend- 
ed to ſuch preſumptive heir, as to a bro- 
ther, nephew, or daughter; in the former 
caſes, it ſhall be taken away by the birth of 
a poſthumous child ; and in the latter, by 
the birth of a poſthumous ſon (2). No per- 


b The rule of reckoning among the Civilians is “ quot 
cc per ſonæ tot gradus abjeeta communi ſtipite.“ 
(2) Bro. tit. deſcent. 58. 
ſon 
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ſon can be properly ſuch an ance/tor, as that 
an inheritance in lands and tenements can 
be derived from him, unleſs he hath had actual 
ſeiſin, either by his own entry, or by the poſſeſ- 
ſion of his own or his anceſtor'sleſſee for years, 
or by receiving rent from a leſſee of the free- 
hold (3); or unleſs he hath equivalent to 
corporal ſeiſin in incorporeal hereditaments; 
as receipt of rent, preſentation to a church, 
or the like (4). This ſeiſin makes the root 
or ſtock, from whence all future inheritance 
by right of blood muſt be derived, © ſeiſina 
facit ſtipitem (5) When a man dies, ſo 
ſeized, the inheritance firſt goes to his iſſue; 
as if there be A, B, C, grandfather, father, 
and ſon ; and B. purchaſes lands, and dies; 
his ſon C. ſhall ſucceed him as heir, and 
not the grandfather, A. to whom the land 
ſhall never aſcend, but ſhall rather eſcheat 
to the lord (6.) 


and. A sEcond rule is, that the male 
ue ſhall be admitted before the female. As 
if A. hath two ſons, B. and C.; and two 
daughters, D. and E.; and dies; firſt B. 
(and in caſe of his death without iſſue) C. 
ſhall be admitted to the ſucceſſion, in pre- 
ference to both the daughters. 


(3) Co. Litt. 15. (4) Ibid. 17. 
(5) Flet. l. 6. c. 2. ſeQ. 2. (6) Litt. ſect. 3. 


23d. A 
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3d. A THIRD rule is, that where there are 
two or more males in equal degree, the eldeſt 
only ſhall inherit; but the females all to- 
gether.—As if A. hath two ſons, B. and C.; 
and two daughters, D. and E.; and dies; 
B. his eldeſt ſon, ſhall inherit alone the 
eſtate; but if both the ſons die without 
iſſue, before the father, the daughters, D. 
and E. ſhall both inherit as co-parceners (7), 
But the ſucceſſion of primogeniture takes 
place in the inheritance of the crown (8). 
And the right of ſole ſucceſſion, though not 
primogeniture, is eftabliſhed with reſpect to 
female dignities, and titles of honour. For 
if a man holds an earldom to him and the 
heirs of his body, and dies, leaving only 
daughters, the eldeſt ſhall not, of courſe, 
be counteſs, but the dignity is in ſuſpence 
until the king ſhall declare his pleaſure, and 
ſhall confer it on which he pleaſes (9). 


4th. A rFourTH rule of deſcent is, that 
the lineal deſcendants in infinitum of any per- 
ſon deceaſed, ſhall repreſent their anceſtor ; 
that is, ſhall ſtand in the place that the 
perſon himſelf would have done, had he 
been living. Thus the child, grandchild, 
&c. (either male or female) of the eldeſt ſon, 


(7) Litt. ſea. 5. H. H. C. L. 238. (8) Co. Litt. 165. 


(9) Ibid, 
ſhall 
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ſhall ſucceed before the younger ſon in infi- 
nitum (10). And theſe repreſentatives ſhall 
take juſt ſo much as their principals would 
have done.— As if there be two ſiſters, A. 
and B. and A. dies, leaving ſix daughters, 
and then the father of A. and B. dies with- 
out other iſſue; theſe ſix daughters ſhall 
take among them one-half of the lands of 
their grandfather in co-parcenary; and B. 
ſhall take the other moiety. This taking 
by repreſentation, is called a ſucceſſion in 


ſtirpec. If a man hath three daughters, A, 


B, C; and A. dies, leaving two ſons; B. 
leaving two daughters; and C. leaving a 
daughter, and a ſon, who is younger than 
the ſiſter ;—when the grandfather dies, the 
eldeſt ſon of A. ſhall take one third ; the 
two daughters of B. ſhall take another third 
in co-parcenary; and the ſon of C. ſhall 


take the remaining third, in excluſion of his 
elder ſiſter. 


sth. A rrieTH rule is, that in failure of 
lineal deſcendants, or iſſue, of the perſon 
laſt ſeized, the inheritance ſhall deſcend to 
the blood of the firſt. purchaſer, ſubject to the 
three preceding rules. Thus if A. pur- 
chaſe land, and it deſcends to B. his ſon, 
who dies without iſſue; whoever ſucceeds 


(10) Hale, H. C. L. 236, 237. 
muſt 


* 
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muſt be of the blood of A. the firſt pur- 
chaſer (11), who is he to whom it had been 
firſt transferred in any manner, except by 
deſcent. Every grant of land in fee ſimple 
is, with us, a feudum novum, to be held ut 
antiquum [that is, the law allows it to be 
ſuppoſed to have deſcended from ſome an- 
ceſtor; and therefore admits any of the col- 
lateral kindred (who have the other neceſ- 
ſary requiſites to the inheritance) which 
we ſee could not have been otherwiſe the 
caſe] or any of the deſcendants from any 
of his lineal anceſtors, by whom the lands 
might have been purchaſed. But in eſtates 
in fee tail, none but the lineal deſcendants of 
the firſt donee are admitted. Vet when an 
eſtate hath really deſcended to the perſon 
laſt ſeized, none are admitted but the heirs 
of thoſe, through whom the inheritance 
hath paſſed. —As if lands come to a man by 
deſcent from his mother, no relation of his 
father (as ſuch) ſhall ever be his heir of 
theſe lands ; and vice verſa, if they deſcend 
from his father. And ſo if the eſtate de- 
ſcended from his father's father, the rela- 
tions of his father's mother ſhall never be 
admitted. But when, through length of 
time, it cannot be traced any farther, as if 
it be not known whether his grandfather 


(11) Co. Litt. 12, 


inhe- 


* 
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inherited it from his father or his mother; 
or if it appears that his grandfather was the 
firſt grantee, the law admits the deſcendant 


of any anceſtor of the grandfather, either 


ternal or maternal, to be in due order the 
heirs of the grandſon; the law being, that 
he who would have been heir to the father, 


hall be heir to the ſon (12). 


th. A 81x TH rule is, that the collateral 
heir of the perſon laſt ſeized, muſt be his 
next collateral kinſman of the whole blood ; 
that is, either perſonally, or jure repreſenta- 
tionis, which is to be reckoned according to 
the canonical degrees: of conſanguinity,—— 
Therefore the brother and his iſſue being 
in the firſt degree, ſhall exclude the uncle 
and his iſſue, being the ſecond. Thus if 
A. dies without iſſue, his eſtate ſhall de- 
ſcend to B. his brother, who is deſcended 
from the ſame father. On failure of bre- 


| thren and ſiſters, and their ifſue, it ſhall 


deſcend to the uncle of A. the lineal de- 


ſcendant of his grandfather, and ſo on in 


infinitum. 


In order to aſcertain the collateral heir 
of A. it is neceſſary to recur to his anceſ- 


(12) Year book, Mich. 12 Ed. IV. 14. Fitzh. abrid. 
tit. diſcent 2, Bro. abr. tit. diſcent 38. Hal. H. C. L. 


243. 
Vol. I. 2 tors 
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tors in the firſt degree, and if they haye 
left any iſſue beſides A. they ſhall be his 
heir. On default of ſuch, we muſt aſcend 


one ſtep higher to the anceſtors of the ſe. 


cond degree ; and then to thoſe of the third, 
and ſo on ia infinitum, In ſuch derivation, 
the ſame rules of ſex, primogeniture and repre- 
ſentation as have been before laid down in 
lineal deſcents, muſt be obſerved. 


Tas neareſt kinſman muſt be of the 
whole blood; that is, deſcended from the 

ſame couple of anceſtors. Thus, the blood 
of A. being compoſed of thoſe of B. and C, 
his father and mother, therefore his brother 
D. being deſcended from the ſame couple 
of anceſtors, hath the entire ſame blood as A. 
But if after the death of B, the father ; C, 
the mother, marries a ſecond huſband, E, 
and hath iſſue by him; ſuch iſſue 1s only 
the Half-blood, and thence but half-brother 


to A.; and ſhall therefore never inherit to 


each other. So if the father hath two ſons 
by different venters, they are only brothers 
of the half blood, and ſhall never inherit to 
each other.—But the eſtate ſhall rather eſ- 
cheat to the lord. If the father dies, and 
his lands deſcend to his eldeſt ſon A. who 
dies ſeized without iſſue, ſtill B. ſhall not 


be heir to this eſtate, becauſe he is only of 


the 
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the half blood to A. the perſon laſt ſeized ; 
but had A. died without entry, then B. 
might have inherited, as heir of the father, 
who would have been the perſon laſt ſeiz- 
ed (13). Thus, let there be A. and B, bro- 
thers, by the ſame father and mother, and 
another ſon of the ſame mother, by a ſecond 
huſband : if A. dies, ſeized of lands, and it 
is uncertain whether they deſcended from 
his father or mother, yet his brother B, is 
qualified to be his heir. But if B. ſhould 
die before A, without iſſue, the mother's 
ſon, by the ſecond huſband, is utterly in- 
capable of being heir; for he cannot prove 
his deſcent from the firſt purchaſor who is 
unknown; nor has he the fair probability 
which the law permits as preſumptive evi- 
dence, ſince he is as likely, to the full, not 
to be deſcended from the line of the pur- 
chaſor, as to be deſcended : it ſhall go there- 
fore to the next relation poſſeſſed of this 
preſumptive proof, the who/e blood. Vet the 
crown may deſcend to the Haff blood of the 
preceding ſovereign (14), ſo as it be the 
blood of the firſt monarch purchaſor of the 
reigning family, Thus it deſcended from 
Edward VI. to Mary, and then to Eliza- 
beth, who were of the half blood to each 


(13) Hal. e. . 238. (14) Plowd. 245. Co. 


Litt. 15. 
22 other. 


. , cc 
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other. Alſo in eſtates tail, where the pe- 
digree, from the firſt donee, muſt be ſtrid- 
ly proved, half blood is no impediment to 
the deſcent (15). 


As every man hath many couples of an- 
ceſtors, increaſing upwards in geometrical 
progreſſion, the deſcendants of all which 
reſpective couples are (repreſentatively) re- 
lated in the ſame degree, a great difficulty 

ariſes, to which of theſe anceſtors we muſt 
reſort to find out deſcendants to be prefer- 
ably called to the inheritance. In the ſe- 
cond degree, the iſſue of the two, grandfa- 
thers and grandmothers of A. are in the 
ſame degree of propinquity. In the third 
degree, the reſpective iſſues of the great- 
grandfathers, and great-grandmothers, and 


ſo on. 


To regulate this embarraſſment, the ſe- 
venth and laſt rule is, that in collateral inhe- 
ritances, the male ſtocks ſhall be preferred 
to the female, (that is, the kindred derived 
from the blood of the male anceſtors ſhall 
be admitted before thoſe from the blood of 
the female) unleſs where the lands have de- 
ſcended from a female. —Thus the relations 
on the father's ſide are admitted in infinitum, 
before thoſe on the mother's ſide (16); and 


(1 57 Litt. ſect. 14, 15. (16) Ibid. ſect. 4. 
the 
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the relation of the father's father, before 


thoſe of the father's mother, and ſo on.— 
The father's line is to be ſearched back in 
infinitum, before any iſſue on the mother's 
ſide can inherit, When land deſcends from 
the mother's ſide, no relation by the father's 
fide can be (as ſuch) admitted, So if they 
deſcend from a man's father's mother 
here not only the blood of his mother, but 
alſo of his father's father, 1s excluded, and 


ſo on. ä 


Ir it is unknown from which ſide they 
deſcend; the law ſuppoſes them to deſcend 
from the male line; therefore the inheri- 
tance follows the foregoing rules :—Thus 
B, the eldeſt ſon of A, ſucceeds, or his iſ- 
ſue ; if his line be extin&, then C, the ſe- 
cond ſon, and the other ſons ſucceſſively, 
and their iſſue.— In default of theſe, D. and 
E, the daughters together, or their iſſue.— 
On failure of the deſcendants of A, the iſſue 
of F. and G, his parents, are called in, viz. 
H. the elder brother of the whole blood, 
and his iſſue; then the other whole bro- 
thers ſucceſſively, and their iſſue; then J. 
and K, the ſiſters of the whole blood toge- 
ther, or their iſſue.—In default of theſe, 
then the iſſue of L. and M, his father's pa- 
rents; reſpe& being had to their age and 
ſex; then the iſſue of N. and O, the pa- 

| rents 
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rents of his paternal grandfather; then the 
iſſue of P. and Q, the parents of his pater- 
nal grandfather's father; and ſo on, in the 
paternal grandfather's paternal line or blood 
of N. in infinitum.— In defect of theſe, the 
iſſue of R. and S. the parents of his pater- 
nal grandfather's mother, or blood of O.; 
and ſo on, in the paternal grandfather's 
maternal line iz infinitum, until both the 
immediate bloods of L, the paternal grand- 
father are ſpent. —Then to the iſſue of T. 
and U. the parents of A's paternal grand- 
mother.— Then to the iſſue of W. and X. 
the parents of his paternal grandmother's 
father; and ſo on, in the paternal grand- 
mother's paternal line, or blood of T. in 
infinitum,—In default of theſe, we muſt call 
in the iſſue of V. and Z. the parents of his 
paternal grandmother's mother ; and ſo on, 
in the paternal grandmother's maternal 
line, or blood of U. in infinitum, till both the 
immediate bloods of M. the paternal grand- 
mother, are ſpent ; whereby the paternal 
blood of A. entirely failing, recourſe muſt 
then be had to the blood of his maternal 
relations, or blood of G. in the ſame ſuc- 
ceſſi ve order as in the paternal line. 


CHAP. 


193 


& = A © | 
Title by Purchaſe,—and Firſt, by Eſcheat. 


P URCHASE is the poſſeſſion of lands 


by any other means but deſcent (1). For 
if I give land freely to another, he is in 
the eye of the law a purchaſor (2). One 
who has his father's eſtate ſettled on him 
before he is born, is a purchaſor. If an an- 
ceſtor deviſe his eſtate to his heir at law, 
with other limitations, or in any other ſhape 
than the courſe of deſcent would direct, he 
ſhall take by purchaſe (3). But if a man 
deviſes his eſtate to his heir at law, ſo that 
he takes neither a greater or leſs eſtate by 
the deviſe, than he would without it, he 
ſhall be adjudged to take by deſcent (4), 
even though it be charged with incum- 
brances (5). If an eſtate be limited to the 
heirs of A, here A. takes nothing ; but if 
he dies during the particular eſtate, his 
heirs ſhall take by purchaſe (6). If an e- 
ſtate be made to A. for life, remainder to 


(1) Litt. ſect. 12. (2) Co. Litt. 18: 
(3) Lord Raym. 728. (4) 1 Rol. abr. 625. 
(5) Salk, 241. L. Ray. 728. (6) 1 Rol. abr. 627. 
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his right heirs in fee, his heirs ſhall take by 
deſcent. It is a rule in law, that wherever 
the anceſtor takes an eſtate for life, the 
heirs, by the ſame conveyance, cannot take 
an eſtate in fee, but by deſcent (1).—— 
If A. dies before entry, ſtill his heir ſhall 
take by deſcent, not purchaſe (8). 


Tun difference between the acquiſition 
of an eſtate by deſcent, and by purchaſe, 
conſiſts chiefly in two points. 1, By pur- 
chaſe, the eſtate acquires a new inheritable 
quality, and is deſcendible to the owner's 
blood in general, and not the blood only 
of ſome particular anceſtor. 2. An eſtate 
taken by purchaſe will not make the heir 
anſwerable for the acts of the anceſtor, as 
an eſtate by deſcent. 


A eſtate by purchaſe may be acquired, 
1ſt. By eſcheat. and. By occupancy, 3d. By 
preſcription. 4th. By forfeiture. 5th. By ali 


enation, 


EscHEAT is founded on a principle that 
the blood of the perſon laſt ſeized in fee 
ſimple is, by ſome means, utterly extinQ; 
and therefore the land muſt revert to the 


(7) Rep. 104. 2 Lev. 60. Raym. 334. 
(8) 1 Rep. 98. | 


lord 
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lord by whom, or by thoſe whoſe eſtate * 
hath, it was given. 


THe means whereby the inheritable blood 
may be extinct are, 


iſt, Wurx the tenant dies without any 
relations on the part of thoſe anceſtors from 
whom the eſtate deſcended. 


and. Wurx he dies without any rela- 
tions on the part of any of his anceſtors, 


zd. Wurx he dies without any relations 
of the whole blood. 


4th. A monſter, which hath not the ſhape 
of mankind, but in any part bears reſem- 
blance of the brute creation, hath no #he- 
ritable blood, although brought forth in mar- 
riage ; yet though it hath deformity in any 
part of its body, if it hath human ſhape, 
it may be heir (9); therefore ſuch a birth 
will not entitle a man to be tenant by the 
curteſy (10). 


5th. Baſtards are incapable lo be heirs, 


being the ſons of nobody. In one inſtance, 
the law is more favourable which is uſually 
termed the caſe of baſtard eigne, and mu- 


(9) Co. Litt. 7, 8. (10) Ibid. 29. 
lier 
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lier puiſne; which happens, when a man 
hath a baſtard ſon, and afterwards marries 
the mother, and by her has a legitimate 
ſon, who is called a nulier. Here the elder 
ſon is baſtard eigne; the younger, mulier 
puiſus. If the father dies, and the baſtard 
eigne enters on the land, and dies ſeized of 
it, whereby the inheritance deſcends to his 
iſſue; in this caſe, the mulier puiſne, and 
all other heirs (though under any incapa- 
city whatever) are totally barred of their 
right (11). As baſtards cannot be heirs, ſo 
they can have no heirs, but of their own 
bodies. 'Therefore if a baſtard purchaſes 
land, and dies ſeized, without iſſue and 
inteſtate, the land ſhall eſcheat to the lord 
of the fee (12). 


6th. Aliens are incapable of taking by 
deſcent, or inheriting (13); wherefore if a 
man leaves no other relations but aliens, 
the land ſhall eſcheat. They are alſo diſ- 
abled to hold by purchaſe (14) ; ſo they 
can (or need) not have heirs (15). If an 
alien be made a denizen, by the king's let- 
ters patent, and then purchaſes land, (which 
the law allows) his ſon born before deniza- 


(11) Co. Litt. 244. Litt. ſect. 399, (12) Co. Litt. 
244. Brac. l. 2. c. 7. (13) Co. Litt. 8. (14) Ibid. 2. 
(15) Ibid. 1 Lev. 59. 

tion, 
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tion, ſhall not (by common law) inherit 
thoſe lands ; but a ſon born after, may, even 
though his elder brother be living.—Yet if 
he had been naturalized by act of parlia- 
ment, ſuch eldeſt ſon might then have in- 
herited.— This having a retroſpect, which 
ſimple denization has not (16). The ſons 
of an alien, born here, may inherit to each 
other (17). By 11 and 12 W. III. c. 6 
all perſons, being natural born ſubjects of 
the king, may inherit and make their titles 
by deſcent from any of their anceſtors, lineal 
or collateral, although their father, or mo- 
ther, or other anceſtor, by, from, through, 
or under whom, they may deri ve their pe- 
digree, were born out of the king's allegi- 
ance.— From whence inconveniences were 
apprehended, that perſons ſhould thereby 
gain a future capacity to inherit, who did 
not exiſt at the death of the perſon laſt ſeiz- 
ed.—As if A, the elder brother of B, be an 
alien, and C, the younger brother, be a 
natural born ſubject, upon B's death, with- 
out iſſue, his lands will deſcend to C, the 
younger brother :—now, if afterwards A. 
hath a child, it was feared that, by this ſta- 
tute, this new-born child might defeat the 
eſtate of his uncle. Wherefore, by 25 G. II. 


(16) Co. Litt. 129. (17) 1 Vent. 473. 1 Lev. 59. 
18d. 193, * Erg. ſtat. 


C. 39. 
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c. 39*. no inheritance ſhall accrue, in virtue 
of the former ſtatute, to any perſons, unleſs 
they are in being, and capable to take 
as heir, at the death of the perſon laſt ſeiz- 
ed, excepting the caſe where the lands ſhall 
deſcend to the daughter of an alien, who 
ſhall reſign her inheritance to her after-born 
brother; or divide it with her after-born 
ſiſters, according to the rule of deſcent, 


7th. By attainder alſo for treaſon or other 
felony, the blood is fo corrupted, as to be 
rendered no longer inheritable. Great care 
muſt be taken to diſtinguiſh between for- 
feiture to the king, and eſcheat to the lord. 
The latter acts in ſubordination to the for- 
mer. Eſcheat on attainder, is, that the 
blood of the tenant, by commiſſion of any 
felony, is corrupted and ſtained (18) ; and 
the original donation of it, thereby deter- 
mined. In conſequence of which, the lands 
of all felons would revert in the lord, but 
the law of forfeiture intervenes, in caſe of 
treaſon, for ever, in caſe of other felony 
for a year and a day; after which, it regu- 
larly goes to the lord as an eſcheat (19). 
By 1 Ed. VI. c. 127, although a perſon be 


b Eng. ſtat. (18) 3 Inſt. 15. 25 Ed. III. c. 2. ſect. 12. 
(19) 2 Inſt. 36. © Eng. ſtat, 17 Ed. II. c. 16. if 

attainted of felony. + | 
attainted 
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attainted of miſpriſion of treaſon, murder, 
or felony ; yet his wife ſhall enjoy her 


dower. By 5 and 6 Edw. VI. c. 11“ the 


wife of one attainted of high treaſon ſhall 
not be endowed at all. Theſe doctrines 
only relate to eſtates veſted in the offender 
at the time of his offence, or attainder.— 
Here the law of forfeiture ſtops.— But eſ- 
cheat goes farther ; for the blood of the te- 
nant being utterly corrupted, it follows, that 
not only all he has, ſhould eſcheat from 
him, but that he ſhall be incapable to inhe- 
rit any thing in future. If therefore a fa- 
ther be ſeized in fee, and the ſon commits 
treaſon, and is attainted, and then the fa- 
ther dies, the land ſhall eſcheat, for the ſon 
is incapable to be heir, and there can be 
no other during his life : but nothing ſhall 
be forfeited to the king (20). Where a new 
felony is created by act of parliament, and 


it is provided, that it ſhall not extend to 


corruption of blood, the land ſhall not eſ- 
cheat, but the profits ſhall be forfeited to 
the king, ſo long as the offender lives (21). 
The perſon attainted ſhall not only be inca- 
pable himſelf of inheriting or tranſmitting 
by heirſhip, but he ſhall obſtruct the de- 
ſcent of lands to his poſterity, in all caſe, 


1 33 H. VIII. ſeſſ. 1. c. f. ſect. 2. 27 Eliz. c. 1. ſect. 8. 
(20) Co. Litt. 13. (21) 3 Inſt, 47. 
where 


1 
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where they are obliged to derive their title 
through him. This corruption of blood 
cannot be removed, but by authority of 
parliament, If a man hath a ſon, and is 
attainted, and afterwards pardoned by the 
king, this ſon can never inherit to his fa- 
ther, or his father's anceſtors. —But if the 


ſon be born after the pardon, he may inhe- 


rit (22). If a man hath iſſue, a ſon, and 
is attainted, and pardoned, and then hath 
iſſue, a ſecond ſon, and dies; here the cor- 
ruption is not removed from the elder, 
therefore he cannot be heir; nor can the 
younger be heir, for he hath an elder bro- 
ther living ; but the land ſhall eſcheat; 
though, if the elder had died without iſſue 
in the life of the father, then the younger 
ſon might have inherited (23). So if a man 
hath two ſons, and the elder, in the life 
time of the father, hath iſſue, and then is 
attainted and executed, and afterwards the 
father dies, the lands of the father ſnall not 
deſcend to the younger ſon, and the land 
ſhall eſcheat (24) Though, if the anceſtor 
be attainted, his ſons, born before the at- 
tainder, may be heirs. to each other (25). 
So ſons, born after attainder, can inherit to 
each other (26). 


(22) Co. Litt. 392. (23) Ibid. 8.- 
(24) Dyer 48. (25) Co. Litt, 8. 
. . 357, | 

By 
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By 5 An. c. 21. the operation of which 
is poſtponed, by 17 G. II. c. 39. is enacted, 
that after the death of the late Pretender 
and his ſons, no attainder for treaſon ſhall 
extend to diſinherit any heir, nor to the 


prejudice of any perſon, but the offender 


himſelf. R 


In caſe of a corporation, land ſhall not eſ- 
cheat, but if it be diſſolved, the land ſhall 
revert to the donor (27), which is the only 
inſtance where a reverſion can be expect- 
ant on a fee ſimple. 


By 11 and 12 W. III. c. 4*. every papiſt 
who ſhall not abjure the errors of his reli- 
gion, 


(27) Co. Litt. 13. 

e Eng. ſtat. 1. Ann. ſeſſ. 1. c. 32. ſect. 1. Such non- 
conforming papiſt ſhall be incapable to take by deſcent, 
deviſe, or limitation, any of the forfeited eſtates purchaſed 
in Ireland. Iriſh ſtat. 2 Ann. c. 6. ſeQt. 8, 9. made per- 
petual by 8 Ann. c. 3. Papiſts are diſabled to purchaſe 
or take lands, &c. or the profits ariſing thereout, for more 
than thirty-one years, and whereon a rent of, at leaſt, two- 
thirds of the value muſt be reſerved ; and they are debarred 
from taking the profits of lands, &c. by deſcent, &c. 
whereof a proteſtant is ſeized ; the freehold of which is 
to come to the ſon of ſuch papiſt. 8 Ann. c. 3. ſect. 1. 
They are diſabled to take annuities for life or years, deter- 
minable on a life or lives —However, 17 and 18 G. III. 
c. 49. ſect. 1. gives a power to take leaſes for nine hun- 
dred and ninety- nine years, or for any term of years deter- 


minable . 
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gion, by taking the oaths, and making the 
declaration againſt tranſubſtantiation, with- 
in ſix months after he has attained eighteen 
years, ſhall be incapable of inheriting, or 
taking by deſcent, as well as by purchaſe, 
any real eſtate whatever: and his next of 
kin (being a proteſtant) ſhall hold them, 
till he complies with the terms of the act. 
The incapacity is perſonal, and does not 
deſtroy the inheritable quality of his blood, 
ſo as to impede the deſcent of others of his 


kindred, 


minable upon any number of lives, not exceeding five, 
upon the conditions therein mentioned. —And by ſeQ. 8. 
no ſuits ſhall be commenced againſt ſuch perſons, being 
in poſſeſſion of lands, but that they ſhall quietly enjoy the 
ſame. By this act the general ſpark of toleration is illu- 
mined ; and perhaps the wiſdom of the legiſlature may, 
with unceaſing ardour, fan the generous flame, until, by 
kindling an undiſtinguiſhing fire, the whole code of penal 
laws ſhall be conſumed, 
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CH AF A 


Of Title by Occupancy. 


Occurancy is the taking poſſeſ- 

ſion of things that belong to nobody. By 

29 C. II. c. 3. where there is no ſpecial - 
occupant in whom the eſtate may veſt, 

the tenant pur auter vie (for this was the 

only inſtance at the common law in which 

real property could want an owner) may 

deviſe it by will; or it ſhall go to the exe- 

cutors, and be aſſets for payment of debts. 

By 14 G. II. c. 20. it ſhall veſt not only 

in the executors, but in caſe the tenant 

dies inteſtate, in the adminiſtrators, and go 
in the courſe of diſtribution like a chattel 

intereſt. Thus the title by common occu- 

pancy is totally extinct. 


Tir Lx of ſpecial occupancy, by the heir 
at law, ſtill continues; ſuch heir being held 


n 
4 
Y 
* 


* 5 W. III. c. 12. ſect. 12.; or if it comes to the heir 
by ſpecial occupancy, it ſnall be chargeable as aſſets in his 
hands. 

b By the laſt mentioned ſtatute, 


Vor. I. R | to 
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to ſucceed to the anceſtor's eſtate, not by 
deſcent, but by occupancy, ſpecially marked 
out by the original grant. A grant of rents, 
or other incorporeal hereditaments, is by 
the death of the grantee pur auter vie, de- 
termined (1). 


Warere lands are newly created by the 
riſing of an iſland in a river; or by the a/- 
luvion or dereliction of the ſea, the law aſſigns 
then an owner. If it arifes in the middle 
of the river, it belongs in common to thoſe 
who have lands on each ſide. If nearer one 
fide than the other, then to him who is the 
proprietor of the neareſt ſhore (2), How- 
ever if a new iſland ariſes in the ſea, it be- 
longs to the king (3). 


As to the lands gained from the ſea by 
alluvion, ſo as to make terra firma (or by 
dereliction); if this gain by little and little, 
it ſhall go to the owner of the land adjoin- 
ing (4), de minimis non curat lex. But if it 
be ſudden and conſiderable, it belongs to 
the king (5). So if a river, running be- 
tween two lordſhips, by degrees gain on the 
one, and leaves the other dry, the owner 


(1) Vaugh. 201. (2) Brad. 1 
(3) Ibid. Callis of ſewers 12. (4) 2 Rol. abr. 170. 
Dyer 326. (5) Callis, 24 28. f 


who 
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who thus loſes his ground has no remedy. 

But if the courſe be changed by a ſudden 

and violent flood, and thereby a man loſes 

| his ground, he ſhall have what the river 
has left in any other place (6). 


(6) Callis, 28. 


R 2 CHAP: 
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G H A P. XVII. 


Of Title by Preſcription. 


Tas is when a man can ſhew no other 
title to what he claims, than that he, and 
thoſe under whom he claims, have imme- 
morially uſed to enjoy it. The diſtinction 
between preſcription and cuſtom is, that the 
latter is a local uſage, and not annexed to 
any perſon : as a cuſtom in the manor of 
Dale, that the lands ſhall deſcend to the 
youngeſt ſon. The former is a perſonal 
uſage (1).—As if tenant in fee of the manor 
of Dale, alledges that he and his anceſtors, 
or all thoſe whoſe eſtate he hath in ſaid 
manor, have uſed, time out of mind, to have 
common in ſuch a cloſe. 


ALL preſcriptions, muſt be either in a 
man and his anceſtors, or in a man, and 
thoſe whoſe eſtate he hath (2) ; which laſt 
is called preſcribing in a que eſtate. By 32 
H. VIII. c. 2. no perſon ſhall make pre- 
ſcription by the ſeiſin of his anceſtor or pre- 


(1) Co. Litt. 113. (2) 4 Rep. 32. 
10 C. I. ſeſſ. a. c. 6. ſed. 2. 


deceſſor, 


r 


— 


or, 
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deceſſor, unleſs ſuch ſeiſin hath been with- 
in ſixty years next before ſuch preſcription 
made. Nothing but incorporeal heredita- 


ments can be preſcribed for, as a right of 


way, &c (3). A preſcription muſt be always 
laid in him that is tenant in fee. Tenant 
for life, &c. cannot preſcribe by reaſon of 
the imbecility of his eſtate (4). Such muſt 
preſcribe under cover of tenant in fee, and 
plead that he demiſed the ſaid manor with 
the appurtenances to him. A preſcription 
cannot be for a thing that cannot be raiſed 
by grant (5). That which is to ariſe by 
matter of record cannot be preſcribed for ; 
as for inſtance, royal franchiſes of deodand, 
and the like. But the franchiſes of trea- 
ſure-trove, and ſuch like, may be preſcribed 
for, as they ariſe from private contingencies, 
and not by record (6). If a man preſcribes 
in a que eſtate, nothing is claichable thereby, 
but ſuch things as are incident, appendant, 
or appurtenant to land. — But if he preſcribes 
in himſelf and anceſtors, it may be for any 
thing that lies in grant, as well appurte- 
nant as in groſs (7). Thus a man may pre- 
ſcribe by que eftate, for the advowſon of Dale, 
being appendant to the manor ; otherwiſe, 


(3) Dr. and St. dial. 1. c. 8. Finch. 132. 


(4) 4 Rep. 31, 32. (5) 1 Ventr. 387, 
| (6) Co. Litt. 114. (7) Liu. ſe&. 183. Finch. 
10g. | 


if 
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if it be a diſtin inheritance.— So he may 
preſcribe in a que eſtate for a common ap- 
pendant to a manor ; but if he would pre- 
ſcribe for a common # groſs, it muſt be in 
himſelf and anceſtors. If a man preſcribes 
for a right of way in him, and his anceſtors, 
it will deſcend only to the blood of that 
line of anceſtors ; but if he preſcribes in a 
que eſtate, it will follow the nature of the 
eſtate in which the preſcription is laid, and 
be inheritable in the ſame manner. 


P, 
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HA 
Of Title by Forfeiture. 


Laxp 8, tenements, and hereditaments, 
may be forfeited, 1. By crimes and miſde- 
meſnors. 2. By alienation contrary to law. 
3. By rg 4. By ſimony. 5. By non- 
performance of conditions, 6. By waſte, 
7. By breach of copyhold cuſtoms. 
bankruptcy. 


1ſt. By crimes and forfeitures; the degrees 
of which, and their proportion to the ſeve- 
ral offences, have been treated of in ch. 8. 
book 1.; and will be treated of in ch. 29. 
book 4. 


Orregxnces which induce a forfeiture to 
the crown, of lands and tenements, are ſix ; 
treaſon, —felony,—miſpriſion of treaſon, 
premunire,—drawing a weapon on a judge, 


or ſtriking in preſence of the-king's princi-, 


pal courts of juſtice, - popiſh recuſancy, 


2nd. By alienation in mort-main, to an 
alicn, or by particular tenants, 


ALIENATION 


8. By 
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ALttENATION in mort-main is, of lands, 
&c. to any corporation, ſole or aggregate, 
eccleſiaſtical or temporal. It is neceſſary 
for a corporation, in order to take fach 
lands, to have a Iicenſe from the crown (1), 
or elſe they become forfeited, by 27 Ed. I. 
ſat. 2. and 7 and 8 W. III. c. 37.—But by 
17 C. II. c. 3. appropriators may annex 
the great tithes to the vicarages; and all be- 

nefices under one hundred pounds per ann. 
may be augmented by the purchaſe of lands 
without licence in either caſe. And by 2 
and 3 Ann. c. 11. the ſame proviſion is ex- 
tended in favour of the governars of Queen 
Anne's bounty.—Alſo by 9 G. II. c. 36. no 
lands, or tenements, or money to be laid 
out thereon, ſhall be given for, or charged 
with, any charitable uſe whatſoever, unleſs 
by deed indented, executed in preſence of 
two witneſſes, twelve months before the 
death of the donor, and inrolled in chan- 
cery within ſix months after its execution 
(except ſtocks in the public funds, which 
may be transferred within ſix months pre- 
vious to the donor's death) ; and unleſs 
+» ſuch gift be made to take effect immedi- 


(1) F. N. B. 121. 
10 and 11 C. I. c. 2, ſeR. 1. appropriators may con- 
vey all, or any part of glebes, tithes, or other rights what- 
ſoever, heretofore eccleſi-ſtical. 


ately, 
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ately, and be without power of revocation, 
and that all other gifts ſhall be void. 


Tus two wniverſities, and their colleges, 


and the ſcholars on the foundations of the 
colleges of Eton, Weſtminſter, and Win- 
cheſter, are excepted out of this act, - with 
this proviſoe, that no college ſhall be at li- 
berty to purchaſe more ad vowſons, than 
are equal in number to one moiety of the 
fellows or ſtudents on the reſpecti ve foun- 
dations. 


ALIEN ATTON to an alien, is a forfeiture 


to the crown of the lands ſo aliened. 


ALIEN ATTON by particular tenants is, if 
a tenant for his own life alienes in fee, &c. 
it is a forfeiture to him in remainder or re- 
verſion (2). The ſame law holds with re- 
ſpec to tenants of chattel intereſts. But if 
a tenant in tail alienes in fee, it is no for- 
feiture to the remainder man, but a diſconti- 
ance of the eſtate tail, which the iſſue may 
afterwards avoid by law (3). So if a tenant 
neglects to render the due ſervice, and on 
action brought, diſclaims to hold of his lord; 
which diſclaimer, in any court of record, is 
a forfeiture of the lands to the lord (4). So, 


(2) Litt. ſect. 415. (3) Ibid, ſect. 595, 596, 597. 
(4) Finch, 270, 271. | 
if 
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if the tenant, in any court of record, claims 
any greater eſtate than was at firſt granted 
to him, or takes on him thoſe rights that 
belong only to a ſuperior tenant (5). If he 
affirms the reverſion to be in a ſtranger, by 
attorning as his tenant, or ſuch like (6); 
ſuch amount to a forfeiture. 


3d. Lapſe, is a forfeiture whereby the right 
of preſentation to a church accrues to the or- 
dinary, on neglect of the patron, to preſent 
for ſix calendar months (7), (excluſive of 
the day of avoidance) (8).—And if the ordi- 
nary neglects to preſent for fix months, then 
the right goes to the metropolitan ; and if 
he negleQs for ſix months, then to the king, 
But if, during any of thoſe delays, (even 
though after the lapſe of the patron) the 
patron preſents before the ordinary, or me- 
tropolitan, his clerk ſhall be inſtituted (9), 
If the repreſentation lapſes to the king, the 
patron ſhall never recover his right, until the 
king has preſented, for nullum tempus occurrit 
regi (10). Yet, if during the delay of the 
crown, the patron preſents, and the clerk 
1s inſtituted, the king may, by preſenting 
another, turn out his clerk ; but if he does 


(5) Co. Litt. 252. (6) Ibid, 253. 
(7) 6 Rep. 62. Regiſt. 42. (8) 2 Inſt. 361. 
(9) Ibid. 273. (10) Dr. and St. dial. 2. 


c. 36, Cro. Car. 355. 


not, 


2. 


l 
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not, and the patron's clerk dies incumbent, 
or is canonically deprived, the king hath 
loſt his right (11). If the biſhop be both 
patron and ordinary, he ſhall not have dou- 
ble time to collate (12). The biſhop, or 
metropolitan, ſhall not have any power to 
preſent (as the patron hath) after their re- 
ſpective ſix months have elapſed (13). 


Ir a benefice becomes void by death or 
ceſſion through plurality of livings, there 
the patron is bound to take notice of the 
vacancy. But in caſe of a vacancy by re- 
ſignation, or canonical deprivation, or if a 
clerk be refuſed for inſufficiency, here the 
patron muſt have notice, elſe there is no 
lapſe (14). — Nor ſhall any lapſe accrue 
thereby to the metropolitan, or to the king. 
If the biſhop refuſes or neglects to admit the 
patron's clerk, without good reaſon aſſigned, 
or notice given, he is a diſturber in law, 
and ſhall not have any title to preſent by 
lapſe (15). Alſo if the right of preſenta- 
tion be litigious or conteſted, and an action 
be brought againſt the biſhop to try the 


title, no lapſe ſhall incur until the queſtion 
be decided (16). 


(11) 7 Rep. 28. Cro. Eliz. 444 (12) Gibſ. cod. 769. 
(13) 2 Rol. abr, 368. (14) 4 Rep. 75. 2 Inſt. 632, 
(15) 2 Rol. abr. 369. (16) Co. Litt. 344. 


4th. By 
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4th. By ſimom, the right of preſentation 
is forfeited, and veſted, pro hac vice, in the 
crown, It is the corrupt preſentation of 
any one to an eccleſiaſtical benefice, for mo- 
ney, gift, or reward®, By 31 El. c. 6. if 
any perſon, for any corrupt conſideration, 
by gift or promiſe, directly or indirectly, 
ſhall preſent or collate any perſon to an ec- 
cleſiaſtical benefice ; ſuch preſentation ſhall 
be void, and the preſentee rendered for ever 
incapable of enjoying that benefice, and the 
crown ſhall preſent that time. By 12 An, 
any perſon procuring for money or profit, 
in his own name, or in the name of any 
other, the next preſentation to any living 
eccleſiaſtical, and ſhall be preſented there- 
on; the party is ſubjected to all the eccle- 
ſiaſtical penalties of ſimony, is diſabled from 
holding the benefice, and the preſentation 
de vol ves to the crown. On theſe ſtatutes, 
theſe points are clearly determined, 1. To 
purchaſe a preſentation, the living being 
vacant, is ſimony (17). 2. So, for a clerk 
. to bargain for the next preſentation, the 
incumbent being ſick, and near to die ; or 
to purchaſe either in his own name, or ano- 


b It is held at common law to be a great offence, Cro. 
Car. 353. and the penalty muſt be conformable thereto, as 
there is no ſtatute law to define it. 


(17) Cro. Eliz. 736, Moor 914. 
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ther's, the next preſentation, and be there- 
on preſented at any future time, is ſimo- 
ny (18). 3. A father may purchaſe ſuch a 
preſentation, to provide for his ſon (19). 
4. If a fimoniacal contract be made with 
the patron, the clerk not being privy there- 
to, the preſentation ſhall, for that turn, 
devolve to the crown; but the clerk does 
not incur any diſability or forfeiture (20). 
5. Bonds given to charitable uſes on re- 
ceiving a preſentation, provided the patron, 
or his relations, are not benefited there- 
by (21), are not ſimoniacal (22). So bonds 
to reſign, when the patron's ſon comes of 
age, are legal (23). 6. General bonds, to 
reſign at the patron's requeſt, are legal(24)*. 


sth. By breach or non-performance of condi- 
tions annexed to an eſtate, either expreſſed 
or implied (of which we treated in chap. 10. 
of this book). 


6th. WasrTe, is another ſpecies of for- 
feiture, and is either voluntary or permiſſive ; 
the former is a crime of commiſſion, as pul- 


(18) Hob. 165. (19) Cro. Eliz. 686. Moor 916. 
(20) 3 Inſt. 154. Cro. Jac. 385. (21) Stra. 354. 
(22) Noy 142. (23) Cro, Jac. 248, 274. 
(24) Cro. Car. 180. Stra. 227. 

© Bonds on a ſimoniacal contract are void at common 


law, Hob. 167. Cro. Car. 425. Carth. 252. 


ling 
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ling down a houſe ; the latter is omiſſion 
only, as by ſuffering it to fall for want of re- 
pair,—moving wainſcots, or other things, 
fixed to the freehold of a houſe, is waſte(25), 
If a-houſe be deſtroyed by tempeſt, or the 
like, it is no waſte. By 6 An. c. 31. no 
action will lie againſt a tenant, if the houſe 
be burnt by careleſſneſs or negligence.—lt 

may be committed in ponds, or the like, 
by reducing the number of fiſh, ſo as not 
to leave enough for the reverſioner (26), 
To cut down trees, or to do any act where- 
by the timber may decay, is waſte (21). 
But the tenant may cut underwood when 
he pleaſes (21), and may take ſufficient eſ- 
tovers, &c. unleſs reſtrained by particular 
covenants (29). Converting land, as from 
meadow into paſture, &c. is waſte (30). 
So to convert one kind of edifice into ano- 
ther (although for the better) is waſte (31). 
To open the lands to ſearch for mines, is 
waſte (32); but if the pits were open, the 
tenant may continue digging (33). By ſtatutes 
Marlbridge, 52 H. III. c. 23. and Gloceſter, 
6 Ed. I. c. 5. a writ of waſte ſhall lie againſt 


(25) 4 Rep. 64. 12 G. I. c.s. ſect. 1. unlels 
otherwiſe agreed to, by covenant. 

(26) Co. Litt. 53. (27) Ibid. 

(28) 2 Rol. abr. 817. (29) Co. Litt. 41. 

(30) Hob. 296. (31) 1 Lev. 309. 


(32) 5 Rep. 12. (33) Hob. 295. 
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all tenants by curteſy, dower, for life or 
years, unleſs their leaſes are made without 
impeachment of waſie. By the laſt ſtatute, it 
is enacted, that ſuch tenants ſhall forfeit 
the place wherein the waſte is committed, 
and treble damages, to him that hath the 
inheritance. If waſte be done here and 
there, over a wood, it ſhall be all forfeited ; 
or in ſeveral rooms of a houſe (34).— But if 
only done in one end of the wood (or per- 
haps in one room of a houſe) if it can be 
conveniently ſeparated from the reſt; that 
part is only the locus vaſiatusr, and. ſhall 


only be forteited (35). 


7th. Tae breach of copyhold cuſtoms, is a 
forfeiture to the lord; as ſubtraction of ſuit 
and ſervice (36), —diſclaiming to hold of the 
lord, or ſwearing himſelf not his copyhol- 
der (37), —negleRing to be admitted tenant 
within a year and a day (38). But the for- 
feiture does not accrue till after the offences 
are preſented by the homage, or jury of 
the lord's court (39). 


Sth. BANKRUP TCT works a forfeiture to 
the creditors of the effects of a bankrupt, 
who is one that ſecretes himſelf, or does 


(34). Co. Litt. 34 (35) 2 Inſt. 304. 
(36) 3 Leon. 108. Dyer 211. (37) Co. copyh. ſect. 57. 
(38) Plowd. 372. (39) Co, copyh. ſect. 58. 


other 
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other certain acts, tending to defraud his 
creditors. The acts which make a bank- 
rupt are conſidered in ch. 31. of this book, 
By 13 Eliz. c. 7. the commiſſioners of a 
bankrupt have full power to diſpoſe of all 
his lands, &c. which he had in his own 
right when he became a bankrupt, or which 
ſhall come to him before his debts are agreed 
for, and all lands that were purchaſed by 
him jointly with his wife or children, for 
his own uſe, or by any perſon in truſt for 
him. This extends to free and copyhold 
lands. And by 21 Jam. I. c. 19*. the com- 
miſſioners are impowered to diſpoſe, by 
deed, of any lands of the bankrupt where- 
in he ſhall be ſeized in fee tail, in poſſeſ- 
ſion, remainder, or reverſion, unleſs the re- 
mainder or reverſion belongs to the crown, 
which ſhall be good againſt all perſons that 
the bankrupt might have barred by common 
recovery, or other means. And that equi- 
ties of redemption on mortgaged eſtates ſhall 
be at the diſpoſal of the commiſſioners,— 
All fraudulent conveyances to defeat theſe 
ſtatutes, are void*. But no purchaſor bona 
fide, ſhall be affected, unleſs the commiſſion 
be ſued out within five years after the act 
of bankruptcy commenced. 


* 11 and 12 G. III. c. 8. ſect. 3. continued by 17 and 
18 G. III. c. 48. ſect. 6. F Ibid. fe. 3. © Ibid, ſeQ.6. 
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05 . a A P. XIX. 
Of Title by Alienation. 


Unoer this head may be compriſed 
any method whereby eſtates are voluntarily 
reſigned by one, and accepted by another ; 
whether by gitt, marriage ſettlement, or 
otherwiſe. 


ALL perſons in poſſeſſion, are prima facie, 
capable of conveying or purchaſing, unleſs the 
law has laid them under ſome diſabilities.— 
But if a man has only the right of poſſeſſion, 
he cannot convey it to another (1). Re- 
mainders and reverſions may be granted, if 
they are veſted ones: but contingent re- 
mainders, and mere poſſibilities, though they 
may be releaſed, or deviſed by will, or may 
paſs to the heir. or executor, yet cannot be 
aſſigned to a ſtranger, unleſs coupled with 
ſome preſent intereſt (2). 


PersoONs attainted of treaſon, felony, and 
premunire, are incapable of conveying from 
the time of the offence committed, provid- 


(1) Co. Litt. 214. (2) Sheppard's touchſtone, 238. 
230, 322. 11 Mod. 152. 1 P. Wms. 574. Stra. 132. 
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ed attainder follows (3). But they may 
purchaſe for the benefit of the crown, or 
the lord of the fee; the lands ſo purchaſed, 
if, after attainder, being liable to immedi- 
ate forfeiture.— If before, to eſcheat as well 
as forfeiture (4). 


Idiots and perſons of non ſane memory, in. 
Fant and perſons under dureſs, are not to- 
tally diſabled to convey or purchaſe, but 
ſub modo only. The king on behalf of an 
idiot may avoid his grants (5). After ſeve- 
ral revolutions, and changes of opinion, it 
has been held, that a non compos may /tultify 
himſelf, and avoid his acts (6); and clearly 
the next heir, or other perſon intereſted, 
may, after the death of the idiot, or 202 
compos, avoid it (7). So, if he purchaſes 
under this inconvenience, and afterwards 
when he recovers does not agree to the pur- 
chaſe, his heir may either wave or accept 
the eſtate, at his option (8). In like man- 
ner, an infant may wave ſuch advantages, 
when he comes of age ; or if he does not 
then agree to it, his heirs may waive it af 
ter him (9). Perſons who purchaſe or con- 
vey under dureſs, may affirm or avoid ſuch 


(3) Co. Litt. 42. (4) Ibid. 2. 

(5) Ibid. 247. (6) Comb, 469. 3 Mod. 
310, 311. 1 Eq. cafes abr. 297. (7) Perkins, ſect. 21. c 

(8) Co, Litt. 2. (9) Ibid. 
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tranſaction, whenever the dureſs has ceaſ- 
ed (10). 


A feme covert may purchaſe an eſtate 
without conſent of her huſband, and the 
conveyance is good during the covefture, 
until he avoids it by ſome act declaring his 
diſſent (11); and though he does nothing 
to avoid it, or even if he aQually conſents, 
the feme covert herſelf may, after the death 
of her huſband, waive or diſagree to the 
ſame; nay, even her heirs may waive it 
after her, if ſhe dies before, her huſband ; 
or if, in her widowhood, ſhe does nothing 
to expreſs her conſent or agreement (12).— 
But the conveyance, or other contract (ex- 
cept by ſome matter of record) of a feme 
covert, is void (13). 


Ax alien may purchaſe, but he cannot 
hold it, except a leaſe for years of a houſe 
for convenience of merchandiſe, in caſe he 
be an alien friend*, All other purchaſes 
(when found on an inqueſt of office) being 
immediately forfeited to the king (14). 


(19) 2 Init. 483. 5 Rep. 119. (11) Co. Litt. 3. 

(12) id. (13) Perkins, ſeQ. 154. 1 Sid. 120. 

« See Hargrave's notes on Co. Litt. p. 3.—But by 14 
and 15 C. II. c. 13. ſect 1. if they are proteſtants, and 
comply with the requiſite, they may purchaſe lands, &c. 

(14) Co Liit. 2. 


8 2 Papiſts 
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Papiſts are, by 11 and 12 W. III". dy. 
abled to purchaſe any lands, rents, or here- 
ditaments, and ali eſtates made to their uſe, 
or in truſt for them, are void. This is held 
to extend only to papiſts above the age of 
eighteen years; ſuch only being abſolutely 
diſabled to purchaſe.—Yet the next proteſ- 


tant heir of a papiſt, under eighteen years, 


ſhall have the profits during his life, unleſs 
he renounces the errors within the time li- 
mited by law (15). 


Taz legal evidences of the tranſlation or 
alienation of property, are called the common 
aſſurances of the kingdom ; and are of four 
kinds. 1. By matter in pais or deed, which is 
an aſſurance tranſacted in the country, on the 
very ſpot to be transferred. 2. By matter 
of record, 3, By ſpecial cuſtom in parti- 
cular places. 4. By deviſe, —of which in 
their order. 


b Eng. ſtat. 1 Ann. c. 32. ſeQt. 6,—10. and 15, 16. 
Iriſh ſtat. 2 Ann. c. 6. ſect. 8, 9.—But, by 17 and 18 
S. III. c. 49. ſect. 1. they are enabled to take leaſes for 
nine hundred and ninety- nine years, or for any term of 
years, determinable upon any number of lives, not exceed- 
ing five, under the conditions therein mentioned; and 
they are alſo enabled to take any lands by deſcent, deviſes 
or other transfer, which ſhall be in the poſſeſſion of a 
papiſt. 

(15) 1 P. Wms. 354. 
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Alienation by Deed. 


| A DEED is a Writing ſealed and deli- 


vered by two or more parties, and differs 
from a deed poll, which has but one party. 
There ſhould be as many A as there are 
parties. 


Tux requiſites are, 1ſt. It muſt be made 
by parties able to contract, and of a thing 
ſufficient to be contracted for (2). 2nd. It 
muſt be made for good or valuable conſidera- 
tion. Good, as from motives for kindred ; 
valuable, as for marriage, & (3). The for- 
mer may be defeated in favour of a bona 
fade purchaſer, or fair creditors . zd. It 
muſt be written, and have the amp im- 
poſed by law. A parol conveyance is only 
good when made for three years, and where- 
on two-thirds of the real value are reſerved*, 
unleſs reduced into writing by grantor, or 


(1) Co. Litt. 171. (2) Ibid. (3) 3 Rep. 83. 
* 10 C. I. ſeſl. 2. c. 3. ſet. 1.—11 and 12 G. III. 
c. 8, ſeQ. 7. in favour of the creditors of a bankrupt. 
bo W. III. c. 12. ſed. 1. they ſhall have the force of 
leaſes at will, 
his 
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his lawful agent. 4th. The matter muſt 
be legally, and ſhould be orderly, ſet forth; 

the former, becauſe it is to be conſtrued by 
courts of juſtice (4) ; the latter, becauſe ag 
ſuch, order having been practiſed for many 


ages; it is probably the moſt diſtinct and 


effectual. 


Tux uſual order is, 1ſt. The premiſſer, 
wherein the names, titles, additions, &c. of 
the parties, and ſuch deeds as may tend'to 
illuſtrate the intention of the deed, and the 
conſideration for which the deed is made, 
and alſo the certainty of the thing granted, 
1s ſet forth. 


2nd. and 3d. ThE habendum and tenendum, 
The firſt of which is binding, if it does not 
contradict totally the eſtate granted in the 
premiſſes . The ſecond is, by cuſtom only, 
continued, 


4th. Tye reddendum, or other ſtipula- 
tions upon which the grant is made, which 
muſt uſually be reſerved to the grantor (5); 
as reſerving rent, &c. 


6 Co. Litt. 225. 

© Although the nature of the eſtate granted in each be 
different, yet they may both have force. See Co. 
Litt 21. 

(5) Plowd. 13. 8 Rep. 71. 
5th, 
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sth. Tas condition may follow, if the 
eſtate granted depends on one; as, if a wi- 
dow marries, the eſtate to revert. 


6th. Tye warranty, by which the grantor 
engages the peaceable, &c. enjoyment of the 
premiſſes to the grantee, 


-th, Tur covenants ; as quiet enjoyment, 
yielding rent, &c. If covenanter covenants 
for his heir, it is then binding on his real 
eſtate; if for executors and adminiſtrators, 
then on his perſonal alſo, provided either 
have aſſets, 


8th. Tae concluſion, which mentions the 
time of execution and date of deed ; although 
they may de miſrepreſented, if the day of 
delivery can be proved (6). 


gth. Tye deed muſt be read, if any party 
requires it, elſe it is void in reſpe to him; 
or if any part be falſely read, ſo much is 
void, unleſs read with ſuch intent ; and 
then it ſhall be binding againſt the fraudu- 
lent party (). It muſt be ſealed; and alſo, 
by 29 C. II. c. 3. ſigned. It muſt alſo be 
delivered, It may be ſigned and ſealed by 


(6) Co. Litt. 46. Dyer 28. (7) 2 Rep. 3, 9. 
11 Rep. 27. 47 W. III. c. 12. ſect. 1. 


any 
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any perſon ; for the delivery makes it the 
. deed of the party (8). The delivery muſt 
appear by the atteſtation of witneſſes, 


A DEED may be avoided, as well for 
want of any of the above requiſites ab initis, 
as for matters happening ex po/? facto, as by 
eraſure, or other alteration, in any material 
part, unleſs a memorandum be made there- 
of, at the time of alteration (9);—by break- 
ing the ſeal, or dæfacing it (10) ;—by giving 
it up to be caxcel/ed, or obliterated by the 
diſagreement of any perſon whoſe concur- 
rence is neceſſary ; as the huſband, where 
a feme covert 1s concerned, an infant, and 
ſuch like by judgment of equity, when 
it has been obtained by fraud, &c. or has 
been forged (11). In any of which caſes, it 
may be avoided in part, or in the whole. 


Or deeds at law, ſome are original, ſome 
derivative. The former are thoſe by which 
eſtates are created. The latter, by which 
they are enlarged, reſtrained, transferred, 
or extinguiſned. There are ſix original; 
feofiment, gift, grant, leaſe, exchange, par- 
tition ;—and five derivative; releaſe, con- 
firmation, ſurrender, aſſignment, deſeaſance. 


(8) Perkins, ſcA. 35. (9) 11 Rep. 27. 
(10) 5 Rep. 23. (11) Toth. num. 22. 
1 Ventr. 348. 
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A feoffment is the gift of any corporeal 
hereditament (12). If a feoffment is made 
to one, without expreſſing any eſtate, the 
grantee ſhall have an eſtate for life only (13), 
becauſe his perſonal abilities are the reaſons 
to be preſumed, that induces the grantor.— 
But to make a deed of feoffment perfect, there 
muſt be alſo /ivery of ſeiſin, without which 
the feoffee has but an eſtate at will (14), 
(formerly by delivery of corporal poſſeſſion 
of the land); but now, by ſtatute of uſes , 
it may be effected by a fiction, ſuppoſing 
the land to have been already in the gran- 
tee. Livery of ſeiſin is neceſſary in all 
eſtates for one or more /ife or /ives, or of 
inheritance, | 


A gift is properly the creation of an 
eſtate tail, as feoffment is of an eſtate in 
fee; and leaſe of that for life or years. 


A grant is the method to transfer the 


property of incorporeal hereditaments ;— 
whereof no livery can be had (15). 


A leaſe is a conveyance of lands, &c. for 
life, years, or at will. It muſt be for a leſ- 
ſer term than the grantor has, elſe it is an 


(12) Co. Litt. 9. (13) Ibid. 42. 
(14) Litt. ſeQ. 66. 10 C. I. ſeſſ. 2. c. 1. 
(15) Co. Litt. 9. 


aſſign- 


266 A CourARATIVE View of the 


aſſignment. Livery of ſeiſin is only inci. 
dent to the firſt kind of leaſe. 


Is general all perſons may make leaſes 
for ſuch terms as they, are poſſeſſed of; but, 
by the diſabling ſtat. 1 El. c. 19. 13 El. 
c. 10. 14 El. c. 11, 14. 18 El. c. 11. and 
43 El. c. 29, all archbiſhops, biſhops, &c, 


10 and 11 C. I. c. 3. ſect. x. ſuch perſons may make 
leaſes for twenty-one years, of lands, provided there is no 
other leaſe in exiſtence, of which there is more than one 
year unexpired ; that a moiety of the true value of ſaid 
lands ſhall be reſerved payable thereout annually ; and ſo 
that they contain coyenants of impeachment of waſte.— 
17 and 18 C. II. c. 2. ſect. 11. archbiſhops, &c. may 
make leaſes (of ſuch lands as were granted to them in pur - 
ſuance of the acts, for the better regulation of his majeſly's 
declaration for the ſettlement of the kingdom) for the term 
of twenty-one years, or three lives, reſerving a moiety of 
the improved yearly value.—12 G. I. c. 10. ſect. 13. they 
may make leaſes for ſixty years of bog or fenny lands ap- 
pertaining to their demeſnes, reſerving like rent, provided 
there ſhall be three hundred acres of good land belonging 
to the demeſne, and ſufficient turbary ; and ſuch leaſes may 
be renewed for any term, not exceeding twenty-one years, 
reſerving three-fourths of the full value at ſuch tenewal.— 
1 G. II. c. 15. ſect. 12. rectors, &c may leafe any houſe 
or ground in cities or towns corporate, for a term not ex- 
cceding ſixty- one years, reſerving the full improved rent, 
and not commencing in future; and they may renew ſuch 
leaſes for terms not exceeding forty years, if the former 
rent be not reduced. —15 G. II. c. 5. ſe. 2. and 19 G. II. 

c. 16. ſect. 1. archbiſnops, & c. may let all lands appur- 
e. to their demeſnes, reſerving two hundred and fifty 


acres. 
| all 


Laws of ENGLAND and IRELAND. 267 


all colleges, cathedrals, and other eccleſiaſ- 
tical and eleemoſynary corporations; and all 
parſons and vicars are reſtrained from mak- 
ing leafes for more than twenty-one years, 
or three lives from the making ;—and un- 
leſs the uſual or more rent is reſerved yearly. 
Houſes in corporation or market towns may 
be let for forty years, provided they are not 


the manſion houſes of the leſſors*; or have 


not more than ten acres of land adjoining 
to them ; and provided the leſſee is bound 
to keep them in repair. And ſuch houſes 
may be aliened for lands of equal value in 
fee ſimple. If there is an old leaſe in eſe, 
that will not expire within three years, no 
new leaſe ſhall be made to concur. No 
leaſe ſhall be made without the impeach- 
ment of waſte. No bonds or covenants, to 
fruſtrate theſe proviſions, ſhall be good (16). 
No ſuch leaſe ſhall be good, without con- 
ſent of the patron and ordinary, ſo as to 
bind the donor; yet it is good againſt the 
leſſor, if a ſole corporation; and againſt an 
agoregate corporation, ſo long as the. head 
lives (17). Another reſtriction in regard to 
college leaſes; by 18 El. c. 6. one-third of 
the old rent ſhall be reſerved in wheat or 
malt, or the leſſee's payment; therefore the 


5 10 and 11 C. I. c. 2. ſect. 7. 
(16) Co, Litt. 44. (17) Ibid. 45. 


price 
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price which ſuch article bore at the laſt 
market day, before rent become due. 


ALso, by the enabling ſtat. 32 H. VIII, 
c. 28", tenants in tail have a right to make h 
leaſes for twenty-one years, or three lives, 
Huſbands in right of their wives, if they 
have eſtates 1n tail or ſee, if they join them, 
can make the ſame leaſes; as alſo all per- 
ſons having eſtates in fee, in right of their 
churches (except parſons and vicars) ſubje& 
however to the following reſtrictions (18), 
Iſt. The leaſe muſt be by indenture,—lt 
muſt be made for no more than three lives, 
or twenty-one years, and not both ; but it 
may be made for leſs, If an old leaſe is 
in eſſe, it muſt be ſurrendered, or within 
one year of expiring.— It muſt take effect 
from the day of the making it. It muſt be 
of corporeal hereditaments, becauſe no rent 
can be reſer ved out of things which licin grant 
as the leſſor cannot reſort todiſtrein. But, by 
5 G. III. c. 17. a leaſe of tithes, or other in- 
corporeal hereditaments, may be granted by 
any eccleſiaſtical or cleemoſynary corporati- 
on; and an addion of debt will lic for reco- 
very of the rent by the ſucceſſor. It muſt 


h 10 C. I. ſeſſ. 3. c. 6. ſc ct. 1, 2. for a term not ex- 
cceding forty- one years, or three lives. 
(18) Co Liit. 44. 
have 
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have been commonly let for twenty years 
paſt ; ſo if it have been let for above half 
time, either for life, for years, or at will, 
or by copy of court- roll, it is ſufficient. 
The moſt uſual and cnſtomary rent for 
twenty years paſt muſt be reſerved. It muſt 
not be made without impeachment of waſte. 


THERE is alſo another reſtraint on leaſes 
made by beneficed clergymen, by 13 El. 
c. 20. 14 El. c. 21. and 18 El. c. 11. which 
directs, that if a beneficed clergyman ſhall 
abſent himſelf eighty days, in a year, from 
his living (unleſs he is a licenſed pluraliſt; 
in which caſe, his curate forty days), he 
ſhall not only forfeit one year's profit to the 
poor, but all leaſes, made by him, of the 
profits of ſuch benefice, and all covenants 
and agreements of that nature, ſhall be 
void. 


AN exchange is a mutual grant of inte- 
reſts, in which the word exchange is funda- 
mentally requiſite, and cannot be ſupplied 
by any other (19). The Hate exchanged 
muſt be cqual in quantity (20); not in va- 
lue, but intereſt; as fee ſimple for ſee ſim- 


1 10 and 11 C. I. c. 2. ſec. 7. they ſhall remain in 
force for ſuch time as the incumbent ſhall remain in his 
pariſh, without abſenting himſelf eighty days in a year. 

(19) Co. Litt. 50, 51. (20) Litt. ſect. 64, 65. 


ple; 
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ple; twenty years for twenty years*, It 
may be either of things that lie in grant, or 
in livery (21); but no livery of ſeiſin is 
requiſite (22); becauſe each ſtands in place 
of the other, and each has already had li- 
very of his own land. But entry muſt be 
made, elſe if either party die, the exchange 
is void, for want of ſufficient notoriety (23). 
So, if two parſons exchange, and the one is 
preſented, inſtituted, and inducted ;—the 
other preſented and inſtituted only ; and 
one dies, the exchange is void (24).—So, if 
either party be evicted from the land, he 
has had in exchange on account of the 0- 
ther's bad title, the perſon ſo evicted, ſhall 
return to his former land, by virtue of an 
implied warranty. 


A partition is, when two or more joint 
tenants, co-parceners, or tenants in com- 
mon, agree to divide their lands; in which 
caſe it is neceſſary that they all mutually 
convey and aſſure to each other by deed. 


A releaſe is the conveyance of a man's 
right in lands, &c. to another, that hath 


x By 15 and 16 G. III. c. 17. ſect. 1. a doubt is re- 
moved, by which a tenant for life is enabled to exchange; 
as a glebe, or for a demeſne for a maſter of a free ſchool. 

(21) Co. Litt. 5 1. (22) Litt ſect. 62. 
(23) Co. Litt. 50, (24) Perkins, ſect. 288. 


ſome 
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ſome former eſtate of the ſaid lands in poſ- 
ſeflion ; and it may enure by, 1. Enlarging 
an eſtate, as if he who has the remainder 
fhall releaſe all his right in ſuch remainder, 
to him that hath a leaſe for lives or years 
in poſſeſſion; this gives him an eſtate in 
fee (25) ; but there muſt be ſome eſtate in 
poſſeſſion, for the releaſe to work upon; for 
if there be tenant for years, who has not 
entered on the lands before the leſſor re- 
leaſes to him the reverſion, ſuch releaſe is 
void (26). 2. By paſſing an eſtate, as when 
one of two co-parceners releaſes all her 
right to the other; this paſſeth the fee ſim- 
ple of the whole (27). In both theſe caſes, 
the eſtates muſt be ſo related, that they 
make but one eſtate in law (28). 3. By 
paſſing a right ; as if a man be diſſeiſed, 
and releaſeth to his diſſeiſor all his right, 
the latter thereby acquires a new right, and 
has a tortious eſtate changed to a lawful 
one (29). 4. By extinguiſiment ; as if a te- 
nant ſor life makes a leaſe for another life, 
remainder to a third perſon and his heirs; 
now if the perſon who created the firſt eſ- 
tate, releaſes to the tenant, his right to the 
reverſion is extingviſhed, and it ſhall enure 
to the third perſon's remainder, as well as 


(25) Litt. ſect. 465. (25) Ibid. 459. 
(27) Co. Litt. 273. (28) Ibid. 272, 273, 
(29) Litt. ſe&. 466, | 


ta 
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to the tenant's particular eſtate (30). 5. By 
way of entry and enfeoffment ; as if there he 
two joint diſſeiſors, and the diſſeiſee releaſes 
to one, he ſhall be ſole ſeiſed in excluſion 
of his companion, which is the ſame as if 
the diſſeiſee had firſt put an end to the dif. 
ſeiſin by entry, and then enfeoffed one of 


the diſſeiſors (31). Here obſerve, if a man 


has in him the poſſeſſion of the lands, he 
muſt convey by feoffment and livery ; but 
if he has only a right, or a future intereſt, 
he may convey, by releaſe, to him in poſ- 
ſeſſion. 


A confirmation is nearly the ſame as a re- 
leaſe; as where a voidable eſtate is made 
ſure and unavoidable (32) ;—as if a tenant 
for life hath leaſed a term for a number of 
years, and dies before the term hath expir- 
ed; (here, if the reverſioner hath confirmed 
the eſtate to the leſſee for years, before the 
death of the tenant for life, it is ſure (43); 


or, whereby a particular eſtate is increaſed, 


which is the ſame as that ſpecies of releaſc 
which operates by enlargement. 


A farrender is the yielding up an eſtate 
to him that hath the immediate remainder 


(30) Litt. ſect. 470. (31) Co. Litt. 278. 
(32) 2 Inſt. 292. (33) Litt. ſeQ. 516. 
| ot 
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or reverſion (34); in which it is obſerva- 
ble, that the ſurrenderer muſt be in poſſeſ- 
ſion (35); and the ſurrenderee muſt have 
an eſtate greater, in which the eſtate ſur- 
rendered may merge (36). In this caſe, 
there is no livery of ſeiſin (37), becauſe 
there is a privity of eſtate between the ſur- 
renderer and ſurrenderee of ſufficient no- 
toriety. | 


Ax aſſignment is the transfer to another 
of a right one has in an eſtate, (uſually ap- 
plied to eſtates for lives or years). 


A defeaſance is a collateral deed made at 
the time v&th another conveyance, contain- 
ing certain conditions, on performance of 
which, the eſtate, created by ſuch convey- 
ance, may be defeated. 


THERE are yet a few other conveyances 
which have their operation by force of the 
ſtatute of uſes; or, as it is uſually called, 
the ſtatute for transferring uſes iuto poſſeſſion ; 
27 H. VIII. c. 10'. which at preſent is of 
no uſe but to give efficacy to certain new 
and ſecret ſpecies of conveyance, introduced 
to ſave the trouble of making livery of ſei- 


(34) Co. Litt. 337. 35) Ibid. 338. 
(36) Perkins, ſect. 58m. (37) Co. Ltit. 50. 
10 C. I. ſeſſ. 2. c. 1. 


Vol. I. T ſin, 
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fin. This ſtatute annihilated the interven- 
ing eſtate of the feoffee to uſes, and turned 
the intereſt of ceſtuy que uſe into a legal, 
inſtead of an equitable, ownerfhip. It with- 
| Held the land from being liable as heretofore 
to the dower, or curteſy, on account of the 
ſeiſin of feoffee to uſe; and made them 
liable to dower, eſcheat, &c. of ceſtuy que 
uſe; and they were no longer deviſable by 
will. Hence too, the judges determined 
that the uſe need not be executed the in- 
ſtant the conveyance 1s made, but that the 
operation may wait until the uſe ſhall ariſe 
on ſome future contingency; and in the 
mean time, the uſe ſhall remain in the gran- 
tor; which doQrine when deviſes were 
Introduced and conſidered as equivalent in 
point of conſtruction to declaration of uſes, 
was adopted in favour of executory deviſes ; 

as if land be conveyed to A. and B. after 
marriage, between them (438). This is a 
ſpringing uſe ; and here it. muſt be obſery- 
ed, that unleſs there is a perſon ſeized to 
ſuch uſe when the contingency or ſpringing 
1ſe happens, it cannot ever be executed: 
and therefore if the eſtate to the feoffee to 
ſuch uſe, be deſtroyed by alienation, &c. 
before the contingency ariſes, the uſe is de- 
ſtroyed (39).—But in executory deviſes the 


(38) 2 Rol. abr. 791. Cro. Fliz. 439. 
(39) 1 Rep. 134, 138. Cro. Eliz, 439. 
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freehold is transferred to the future deviſee. 
And in both theſe caſes, a fee may be limited 
to take effect after a fee (40), which is con- 
trary to the general rule). It is alſo held, 
that a uſe executed may change from one 
to another (41); as if A. makes a feoffment 
to the uſe of his intended wife, and her 
eldeſt ſon, for their lives; upon the mar- 
riage, the wife takes the whole uſe in ſeve- 
ralty, and on the birth of a ſon, the «ſe 1s 
executed jointly (42). This is called a ſecon- 


' dary, or ſhifting uſe. And when the uſe 


limited by deed expires, or cannot veſt, it 
returns to him who raiſed it, and is called 
a reſulting uſe ; as if A. makes feoffment to 
uſe of his intended wife for life, remainder 
to the uſe of her firſt ſon in tail; here, un- 
til he marries, the uſe reſults to him; after 
marriage, it is executed in his wife for life; 
and if ſhe dies without iſſue, the whole re- 
ſults back in fee (43). It was alſo held 
againſt the ſtrict rules of common law, that 
the uſes originally declared, may be after- 
wards revoked, and new ones raiſed (44).— 
Such were the conſtructions of the ſtatute 
by courts of law; but one or two technical 


ſeruples which the judges found difficult to 
(40) Pollexf. 78. 10 Mod. 423. (41) Bro. abr. tit. 


feoffment al uſes, 30. (42) Bacon of uſes, 351. 
(43) Ibid. 350. 1 Rep. 120. (44) Co. Litt. 237. 
* get 
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get over, threw the diſpoſal of landed pro- 
perty in the court of chancery. They held, 
that no uſe could be limited on a uſe (45); 
as a feoffment to A. and his heirs, to the 
uſe of B. and his heirs, in truſt for C. and 
his heirs was held to be executcd only to 
the firſt uſe, and that the ſecond was a 
nullity; whereas the court of equity deter- 
mined it a truſt which ought to be executed 
in conſcience, although it was a uſe which 
the ſtatute cannot execute (46). 'The judges 
alſo held, that as the ſtatute only mentions 
ſuch perſons as were ſeized to the uſe of 
others, it did not comprehend terms of years, 
whereof the former is not ſeized, but poſ- 
ed (47); as if a term of one thouſand 
years be limited to the uſe of A.; this is not 
executed by the ſtatute (48); whereas the 
court of equity determined as in the former 
caſe. Laſtly, where lands are granted to. A. 
and his heirs in truſt, to receive and pay the 
profits to another; this is not executed by 
ſtat. for the land muſt remain in truſtee to 
perform the truſt (49). Thus by the ſtrict 
conſtruction of the courts of law, a ſtatute 
made in the moſt ſolemn manner, has no 
effect, but to make a ſlight alteration in the 


(45) Dyer 155. (46) 1 Hal. p. c. 248. 
(47) Bacon's law of uſes, 335. Jenk. 244. 
(48) Poph. 76. Dyer 369. (49) 1 Eq. cal. 
abr. 383, 384. | 
formal 
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formal words of conveyance (50). However, 
the courts of equity now conſider a truſi- 
e/tate as governed by the ſame rules, and 
liable to every charge in equity which a uſe 
eſtate is ſubject to at law. The truſtee 
can in no ſhape affect the eſtate, unleſs by 
alienation for valuable conſideration, to a 
purchaſer, without notice (51). The truſt 
will deſcend, - may be aliened, — is liable to 
debts, — to forfeiture, to leaſes, and other 
incumbrances,—nay, even to the curteſy of 
the huſband. It has not been ſubje to 
dower, more from a cautious adherence to 
ſome haſty precedents, that from any well 
grounded principles (52). It hath alſo been 
held not to eſcheat, in conſequence of at- 
tainder, or want of heirs (53), as the truſt 
cannot be intended for the lord's benefit. 


1ſt. The iH of thoſe conveyances, creat- 
ed by 27 Hen. VIII. c. 16. is 4 covenant to 
ſtand ſeized to uſes; by which a man cove- 
nants in conſideration of blood or mar- 
riage, that he will ſtand ſeized to the uſe . 
of his wife, &c. for life in tail, or in fee. 
Here the ſtatute executes the eſtate ; for 


(50) Vaugh. 50. Atk. 591. (51) 2 Freeman 43. 

(52 1 Chanc. rep. 254. 2 P. Wms. 640. 

(53) Hard. 494. Burgeſs and Wheate. Hil. 32 G. II. in 
chanc. 


the 
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the party intended to be benefited having ac- 
quired the uſe, is thereby put into corporeal 
poſſeſſion of the land, without ſeeing it (54), 
his deed can only operate for ſuch 
weighty conſiderations, as blood, or mar- 
riage. 


and. Bargain and ſale; whereby the bar- 
gainor of ſome pecuniary conſideration bar- 
gains or ſells lands to the bargainee, by 
which bargain he becomes ſeized to the uſe 
of the bargainee; and then the ſtatute of 
uſes completes the purchaſe (55); or, the 
bargain veſts the uſe, and then the ſtatute 
veſts the poſſeſſion (56). 


THEsE conveyances, in the ſame ſeſſion, 
27 H. VIII. c. 16. in order to prevent clan- 
deſtine bargains of freeholds, were ordered 
to be regiſtered within ſix months, at Weſt- 


minſter hall, or with the cuſtos rotulorum of 
the county. 


BarGains and ſales of chattel intereſts 
were, at this time, not regarded, and there- 
fore not directed to be enrolled, which has 
therefore given riſe to a third ſpecies of con- 
veyance. 


(54) Bacon's uſe of the law, 151. (55) Ibid. 150. 


zd. Br 


(56) Cro. Jac. 696. 
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za. By leaſe and releaſe, which is now 
the more uſual way. It is thus contrived ; 
a leaſe, or rather a bargain and ſale, for 
ſome conſideration, is made for one year, to 
the bargainee ;—this makes the bargainor 
ſtand ſeized to the uſe of bargainee, and 
veſts in him the uſe for the term for one 
year, and the ſtatute annexes the poſſeſſion, 
Being thus in poſſeſſion, he is capable of 
receiving a releaſe of the reverſion, which, 
as we have ſeen page 272. muſt be made 
to a tenant in poſſeſſion. This ſupplies the 
place of livery, and therefore amounts to 
feoffment (57). | 


4th. Deeds to lead or declare the uſes of 
other conveyances,-of which, ſee the next 
chapter, 


sth. Deeds of revocation of uſes, which are 
founded in a previous power reſerved at the 
raiſing of uſes to revoke them, and raiſe 
others (58). See page 277. 


Here end the conveyances founded on 
ſtatute of uſes. 


THERE yet remain three deeds, uſed 
not to convey, but to charge or diſcharge 


(57) Co. Litt. 270. Cro. Jac. 604. 
(58) Co. Litt. 227. 


lands, 
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lands, viz. obligations,—recognizances,—de. 
feaſances. 


Ax obligation, or bond, is a deed. whereby 
the obligor promiſes for him, his heirs, exe- 
cutors, and adminiſtrators, to pay a certain 
ſum of money at a certain day. 'This is a 


ſimplex obligatio. Uſually there is added a 


conaition, that if the obligor performs ſome 
particular thing at or before ſuch a time, 
then the obligation to be void. If for mo- 
ney, the obligation is commonly for twice 
the principal ſum borrowed. This condi- 
tion charges the obligor while living, and 
deſcends to his heir, who, on defect of per- 
ſonal aſſets, is bound' to diſcharge it out of 
his real aſſets, if he has them by deſcent. 


Ip the condition be impoſſible at the 
time of making, or contrary to ſome rule 
of law merely poſitive, or be uncertain, 
or inſenſible, it alone is void, and the obli- 
gation ſhall! remain unconditional. If it be 
to do a thing malum in ſe, the obligation is 
void. If the condition be poſſible, when 
made, and then becomes impoflible by the 
act of God,—of the law,—or of the obligee, 
then the penalty is ſaved (59). By 4 and 
5 Ann. c. 16. altho' a ſuit be commenced 


(59) Co. Litt. 206. 


on 
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on an obligation, if tender be made of prin- 
cipal, intereſt and coſt, it ſhall be full diſ- 


charge and ſatisfaction. 


A recognizance is an obligation of record, 
entered into before a court, or a magiſ- 
trate (60), conditioned to do ſome particu- 
lar act. This is an acknowledgment of a 
former debt,—an obligation, the creation 
of one de novo.—It is made to the king. 
Though it is not ſealed by the party, and 
therefore not ſtrictly a deed, yet in its effects 
it is greater, having a priority in payment ; 
and binds the lands of the cognizor from 
the time of inrollment, by 29 C. II. c. 3. 
ſect. 18", | 


A defeaſance on an obligation, or recog- 
nizance, is a condition which, when per- 
formed, undoes it, as one of an eſtate, 
(page 273). It only differs from a condi- 
tion of an obligation, in that it is executed 
by the parties by a ſeparate, and frequently 
a ſubſequent, deed (61), It diſcharges the 
obligor, when the condition is performed. 


(60) Bro. abr. tit. recog. 24. 7 W. III. c. 12. 
ſect. 17. (61) Co. Litt, 237. 2 Saund. 47. 


CHAP. 
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Alienation by Matter of Record, 


AssukRANcEs by record are uch 


do not entirely depend on the act of the 
parties, but the ſanction of a court of re- 
cord is called in to be a perpetual teſtimony 
of the transfer of property from one man 
to another, or of its eſtabliſnment when 
transferred. Of this nature are, private ad. 
of parliament king's granta, —fines, — common 
recoveries, | 


Private acte of parliament are now a uſual 
mode of conveyance ; becauſe, an eſtate by 
ingenuity or blunders may be ſo clogged 
with contingent remainders,. &c. as to put 
it out of the power of the courts of law or 
equity to relieve the owner :=Becauſe, it 
may happen by the ſtrictneſs or omiſſions of 
ſettlements, the tenant of the eſtate is a- 
bridged of ſome reaſonable powers (as mak- 
ing jointures, &c.) which cannot be given 
to him by the courts,—becauſe it may be 
neceſſary to ſecure an eſtate againſt the claims 


of perſons under legal diſabilities, who are 
3 not 
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not bound by judgments of any ordinary 
courts of juſtice. 


Tuaxsk acts are referred to two judges 
to examine, and nothing is done without 
the conſent of all parties capable to give it, 
who have the moſt remote intereſt, unleſs 
ſuch conſent ſhall appear to be perverſely 
with-held. Uſually an eſtate, or an equi- 
valent in many, is ſettled on infants or per- 
ſons not in eſſe, who are to be concluded by 
the act. A general ſaving is added to all 
perſons (except thoſe whoſe conſent have 
been obtained). It is conſidered à private 
bill, and has been relieved when obtained 
fraudulently. It muſt be given in charge 
to a jury, elſe they, or a judge, are not 
bound to notice it. 


King's grants are alſo matter of record. 
Theſe, whether of lands, honours, &c. are 
contained in letters patent (open letters) with 
the great ſea/ pendant at the bottom, and 
are directed to the ſubjects at large; and 
therein they differ from other letters ſealed 
up with the great ſeal, but directed to par- 
ticular perſons, which, not being for public 
inſpeQion, are cloſed and ſealed on the out- 
fide, and thence called writs claſe. They 
muſt paſs by bill, prepared by the attorney 
or ſollicitor-general, in conſequence of a 

Warrant 
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warrant from the crown. Then they are 
ſigned at the top with the ſigu manual, and 
ſealed with the privy ſeal. Sometimes they 
are ſealed with the great ſeal (1). There 
are ſome grants that paſs through certain 
offices; as the admiralty by a ſign manual, 


without the ſignet, —the great or the privy 


ſeal, 


THe manner of the conſtruction of the 
king's grants are widely different from a 
ſubject's. A grant made by the king, at 
the ſuit of the grantee, ſhall be taken for 
the king, and againſt the party. But if the 
grant mentions it to be made ex ſpecial: gra- 
tia, certa ſcientia et mero motu regis, it will 
meet a more liberal conſtruction (2). A 
ſubjeQ's grant ſhall be conſtrued to include 
many things, not expreſſed, if neceſſary for 
the operation; as if a grant of the profits 
of lands for a year, egreſs, &c. is implied (3). 
But the king's grant ſhall not enure to any 
other intent, than what is expreſly mention- 


ed. When it appears the king is miſtaken in 


matter of law or fact, or by miſinformation, 
or falſe ſuggeſtion, or that his own title 1s 
different from what he ſuppoſed ;—in any 
of thoſe caſes, the grant is void (4.) For 


(1) 9 Rep. 18. (2) Finch. l. 100. 10 Rep. 112. 
(3) Co. Litt. 56. (4) Freem. 172. 
inſtance, 
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inſtance, if he grants to one and his heirs 
male, this is void, becauſe it wants words 
of procreation to aſcertain the body from 
which the heirs ſhall iſſue, and is not a fee 
ſimple, becauſe it 1s reaſonable to ſuppoſe 
the king meant to give but an eſtate tail (5). 
The grantee is therefore at moſt but tenant 


at will (6). 


Fines are matter of record (7), and are 
reducible to three heads, or conſiderations. 
I. The nature of a fine. 2. Its ſeveral 


kinds, 3. Its force and effect. 


A fine is a ſolemn conveyance of record 
by which eſtates may be transferred without 
livery : or, it is an amicable compoſition of 
a ſuit uſually commenced by fiction (tho” 
at firſt it was an aQual ſuit) whereby the 
lands in queſtion arc acknowledged, or be- 
come the right of the demandant (8). It is 
ſo called, becauſe it puts an end to all ſuits 
concerning the ſame lands, 


Tur manner in which it is levied is, 
Iſt. That the party to whom the land is to 
be conveyed commences an action againſt 
the other, by ſuing out a precipe, called 


) Finch, 101, 102. (6) Bro. abr. tit. eſtates, 34. 
tit. patents, 104. Dyer, 270. Dav. 45. (7) Co. Litt. 50. 
(8) Ibid. 120. 


a writ 
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a writ of covenant (9), founded on a ſuppoſed 
agreement, on the breach of which the ac. 
tion is brought. On this there is due to the 
king a primer fine of one-tenth of the an- 


nual value (10). 2nd. Follows the licentig 


concordandi, or leave to agree to the ſuit, 
upon overtures being made by the defend. 
ant, which the plaintiff will not agree to, 
leſt his pledges to proſecute may be en- 
dangered, without conſent from the court 
which they grant, upon which is due ano- 
ther fine, called the king's ſilver, or poſt fine, 
with reſpect to the primer fine. This is az 
much, and half as much more, as is due on 
the primer fine (11), zd. Comes the concord 
which is (uſually) an acknowledgment from 
the deforciants (or thoſe who keep the others 
out of poſſeſſion) that the lands are the 
right of the complainants, and thence the 
party-levying the fine is called the cognizir; 
the other party, the cogaizee. This ac- 


knowledgment muſt be made in court of 


C. B. or before one of its judges, or be- 
fore commiſſioners in the country, ap- 


Pointed for the ſpecial purpoſe, who are all 


bound to take care that the cognizor is of 


(9) Finch, 1. 278. for another method of levying a fite. 
(10) 2 Inſt. 511. By 2 ſtat. 2 H. IV. c. 
the chirographer ſhall take no more than four ſhillings ſor 


any fine levied. (11) 5 Rep. 39. 2 Inſt. 511: 


Stat, 32 G. II. c. 4. * 
U 
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full age, ſoind memory, and out of priſon. 
And if there be a feme covert cognizee, ſhe 
is examined privately, whether ſhe conſents. 
freely or by compulſion. Here the eſſen- 
tials of a fine are complete ; and if the cog- 
nizor dies the next moment (if ſubſequent 
to the day of the return of the writ)(12), ſtill 
the fine ſhall be carried on. The next part 
is the note of the fine, which is an abſtract 
of the writ and concord, naming the parties, 
the parcels of lands, and the agreement. 
— This muſt be rolled in the C. B. by 5 
H. IV. c. 14. The laſt part is the foot or 
concluſion, which recites the parties, day, 
year, place, and before whom it is acknow- 
ledged. Of this there are indentures ingroſſed 
at the chirographer”'s office, and delivered to 
the cognizor and cognizee. 


By 27 Ed. I. c. r. the note of the fine 
ſhall be read two ſeveral days in one week, 
openly in court. By 31 El. c. 25. the fine 
after engroſſment ſhall be read and proclaim- 
ed in court one day in each of the term, 
and three ſucceeding terms after the fine is 
levied, which four proclamations are to be 
endorſed on the record. By 23 El. c. 35 
the chirographer ſhall write, every term, 


(12) Comb, 7r. dug Che IS 
10 C. I. ſeſſ. 2. e. 10. ſed. 3. 


the 
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the fines levied, and put them in an open 
part of the court for public inſpeCtion, and 
ſhall ſend a copy thereof to the ſheriff of 
each county in which fines have been levied, 
to be put up in his court at the aſſizes. 


Or fines, three are executory, one executed, 
The one executed is called, * ſur cognizaice 


die droit, come ceo que il ad de ſont done. It 


is the beſt and ſureſt ; for thereby the de- 
forciant acknowledges a former feoffment, 
and livery, made by him to the plaintiff, 
thereby ſaving the trouble and formality of 
actual livery and feoffment (a livery thus 
acknowledged in court, being equivalent 
to an actual one). 


Or the executory, the iſt. is a fine, * ſur 
cognizance de droit tantum.” This is uſed to 
paſs a reverſionary intereſt ; - for of ſuch re- 
verſion there can be no feoffment, with li- 
very ſuppoſed, as the poſſeſſion, during the 
particular eſtate, belongs to a third per- 
ſon (13). It is thus worded ;—* 'That the 
* deforciant, or cognizor, acknowledges the 
“ right to be in the plaintiff, or cognizee ; 
ce and grants for him and his heirs, that the 
« reyerſion, after the particular eſtate de- 
« termines, ſhall go to the cognizee (14), 


- (13) Mon. 629. (14) Weſt. ſymb. p. 2. ſeQ. 95: 
and. 
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and. A ring, . far” conceſſit,” which ac- 
knowledges no precedent right, but to end 
the diſpute, grants an eſtate de. novo; on 
which (being a new grant) a rent, &0. may 
be reſerved (1 50. 


3d. A rms, .« ſar done, Sree, el * 
comprehends the #200 e. of * ſur cognizance 
de droit come - ceo, &c. and © fur conceſfit ;" 
and may be uſcd to create particular limi- 
tations of eſtates; whereas the fine fur 
coguizance de droit come ceo, &c.” conveys 
nothing but abſolute eſtates of inheritance, 
or at leaſt freehold (16). In this laſt fine of 
« ſur aoue, &c.“ the cognizee grants back 
to the cognizor, or ſome third perſon, ſome 
other eſtate in the premiſſes. The fine 
& ſur cognizance de droit come ceo, &c.” is the 
moſt uſed. 


Tar effect and force of a fine depends 
on the common law, and 4 H. VII. c. 24. 
and 32 H. VIII. c. 36. By the former it 
is enacted, that the right of all Rangers 
(which are all perſons except privies and 
parties, who are barred by law) is barred, 
unleſs they claim within five years after pro- 
clamations made (except feme-coverts, in- 

(15) Weſt. p. 2. ſeQ. 66. (16) Salk. 340. 


Eng. ſtat. 4 Hen. VII. c. 24. Iriſh fac. 19 C. J. 
ſeſſ. 2. c. 8. ſeQ. 1.—4. 


Vol. I. 1 ſants, 
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fants, priſoners, perſons beyond the ſeas, 


and ſuch as are not of ſound mind) each 


of which have five years after they are te- 


leaſed from theſe impediments, to make 
their claim. By the latter, any perſon of full 
age, to whom or whoſe anceſtors lands haye 
been entailed, may levy a fine, which ſhall 


be a perpetual bar to them and their hein 


claiming by ſuch entail, unleſs by a woman 
after her huſband's death, of lands given 
her in tail ; as jointure by him, or his an- 
ceſtors; or, unleſs of lands intailed by ad 
of parliament, or letters patent, whereof 
the reverſion 1s in the crown. 


Partics to a fine are the cognizors and 
cognizees, and are immediately barred, eyen 
though under legal impediment. 


Privies, are ſuch as are any way related 
to the parties, ſo as to claim by blood, or 
Tight of repreſentation. Perſons who have 
only a future intereſt, have alſo five years 
allowed them to clajm after their right ac- 
crues (17).—But, by 4 Ann. c. 16*, ſuch 
action muſt be tried within one year after 
making claim. If tenant for life levies 2 
fine, it is a forfeiture to the remainder man, 
if claimed in proper time (18); but if he 


(17) Co. Litt. 372, | * 6 Ann, c. 10. ſect. 16. 
(18) Co, Litt. 2548, 


does, 
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does, and the claim'is not made by the re- 
mainder man within five years after expira- 
tion of tenant's eſtate; ſuch remainder man 

is for e ever n 1 


As common recovery is matter of record; 
and like fines is reducible to three heads; 
its origin, —its nature, —and its force and 


effect. 


A common recovery was encquraged by 12 
Ed. IV. to bar not only eſtates tail, but 
alſo remainders and reverſions expectant 
thereon. 


Irs nature is, by action, to recover lands 
againſt the tenant of the frechold, which 
recovery binds all perſons, and veſts an ab- 
ſolute fee ſimple in tho recoverer. 


. 


A recovery is an W * on (tho 


fictitious) through every ſtage, e. g. A. te- 


nant to the freehold, deſires to bar all en- 
tails, remainders, and reverſions, and to 
convey it in fee to B.; for this purpoſe B. 
brings an action againſt A. for the lands, 
by writ, called precipe quod reddat, (the ope- 
rative words) wherein B. alledges that A. 
(alledged tenant) has no legal. title, 1 came 


(19) 2 Lev. 52. | 
U 2 ö in 
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in after C. had turned B. therefrom.— Then 
A. appears, and calls on D. (who is ſup- 
poſed to have warranted to him the title 
prays that he may be obliged to defend the 
title he has ſo warranted.—On this, D. 
(now called the vouchee) appears, is im- 
pleaded, and defends the title; an impar- 


lance with D. is then deſired by B. which 


is allowed; after which B. returns to court, 
but D. the vouchee, diſappears; whereon 
judgment is given for B. (now called the 
recoverer) to recover the lands againſt A. 
(now called the recoveree). And A. reco- 
vers judgment againſt D. the vouchee, for 
the value of the lands ſo warranted to him, 
and which he has loſt by his non-appear- 
ance; D. being a man of no property, or 
common vouchee, cannot make any recompence 
to A.; (he is recompenſed already by B. by 
his purchaſe) ; ſeiſin hereof is delivered to 
B. by the ſheriff, and this colluſive recovery 
is a good conveyance of A. the tenant in 
tail, to B. in fee. 


Tuts is with a ſingle voucher; uſually 


there are two, or as the caſe may requite 
more vouchers. By conveying an eſtate of 
freehold to any indifferent perſon, againſt 
whom the precipe is brought, and then he 
vouches the tenant in tail, who vouches the 
common vouchee, 

REcoveRr, 
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Recovery, brought againſt tenant in 
tail immediately, bars only ſuch eſtate as he 
is then actually ſeized of; whereas, if the 
recovery be: had againſt another perſon, and 
the tenant in tail be vouched, it bars every 
latent right which he may have in the pre- 
miſſes (20). If A. be therefore tenant of 
the freehold in poſſeſſion, and E. be tenant 
in tail in remainder ; here A. doth! firſt 
vouch E, and E. vouches D, the common 
vouchee who is always laſt vouched, and 
makes default. Thus B. - recovers againſt 
A.—A. recovers againſt E. a recompence of 
equal value, and E. recovers the like a- 
gainſt D. r 110 % Y 


Irs force and effe#. It bars (as was ob- 
ſerved before) not only all eſtates tail; but 
remainders and reverſions expectant there- 
on. By 34 and 35 H. VIII. c. 20. no reco- 
very againſt tenant in tail of the king's gift, 
whereof the remainder or reverſion is in the 
king, ſhall bar ſuch eſtate tail, reverſion, 
or remainder in the crown, By 11 H. VII. 
c. 20. no woman, after her huſband's death, 
ſnall ſuffer a recovery of lands, ſettled on 
her by him, or on her and him by his an- 
ceſtors. By 14 Eliz. c. 8*. tenant for life 


(20) Bro. abr. tit, tail, c. 32. Plowd. 8. 
10 C. I. ſeſſ. 3. c. 11. feR. 2. 
18 G. I. c. 6. ſe. 12. 21 G. II. c. 11. ſect. 1, 8. 


cannot 
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cannot bar them in remairider or reverſion, 
Therefore if tenant for life: (with remain- 
der in tail, and other remainders over) is 
deſtrous to ſuffer a valid recovery; either 
he, or the tenant to the præcipe by him made, 
muſt vouch the remainder man in tail, elſe 
the recovery is void. The tenant to the 
precipe muſt be actually ſeized (21). | 
by 14 G. II, c. 200. though the legal free- 
hold be veſted in leſſees, yet thoſe who are 
entitled to the next freehold in -remainder 
or reverſion, may be a good. tenant to the 
præcipe. Fhougb the deed which made the 
tenant to the pracipe is not entered, or re- 
gularly entered on record, yet after twenty 
years it ſhall be ſufficient evidence on part 
of the purchaſor, for valuable Funn 
chat recovery was ny ſuffered: | 
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Danyps to lead, or to Jeckire the ies of 
Gre and recoveries: (the meaning of which 
haue been referred here, from chap. 20) 
without which, the fines: and recoveries 
would, like all other grants, be judged to 
enure to him who levies or ſuffers them (22); 
are in the firſt caſe, when made previous; 
and in the ſecond, ſubſequent to the fines ot 
recoveries.— As if A, tenant in tail, rever- 


(21) Pigot, 28. By 10 C. I. ſell 2; c. i 
ſect. 1.—5. (22) Dyer, 18. 
ſion 
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fion to himſelf in fee, would ſettle his eſ- 
tate on B. for life, remainder to C. in tail, 
remainder to D. in fee, which, by law, he 
cannot do,. while his tail eſtate continues; 
he covenants to levy a fine, (or, if there are 
intermediate remainders) to ſuffer a. reco- 
very to E.; and that the ſame ſhall enure 
to ſuch uſes as are therein mentioned.— 
This is to lead the uſes', Here, though E. 
is ſeized in fee by the fine or recovery, yet 
he ſhall be, by this deed, only ſtand ſeized 
to the uſe of B, C, and D. By 4 and 5 
Ann, c. 16 *. deeds to declare the uſes of fines 
and recoveries, made after they had been le- 
vied and ſuffered, ſhall be effectual, and the 
fine and recovery ſhall enure to ſuch uſes ; 
although, by 29 C. II. c. 3 *. all truſts ſhall 
be declared in writing at (and not after) 
the time when the truſt is created. 


is Ann. c. 10. ſect. 1 5. | % 7 W. III. c. 12. 
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Alienation by Special Cuſtom. 4 
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AlLENATION by ſpecial cuſtom is nom 
confined to copyhold eſtates, and is gene- b. 
rally done by ſurrender, which is the yield- 
ing up the tenant's eſtate to the lord, for . 
the purpoſes expreſſed in the ſurrender, 


IT is given ſometimes to the ſteward, in 1 
court, or out of court, or to two cuſtomary q 
tenants (as the cuſtom may be) by delivery n 
of a rod or other ſymbol; as a reſignation 
to the lord, to be again delivered out by . 
him to ſuch perſons as are named in the tl 
ſurrender, and as the cuſtom will warrant. n 


Such ſurrender is preſented at the next court, 
and then the lord by his ſteward grants the 
ſame land to cefluy que uſe, by delivering to 
the new tenant the rod or other ſymbol, 
On which he pays a fine; and takes the 
oath of fealty, 


re 


AFTER the ſurrender, the tenant cannot 
defeat his grant by diſpoſing of the land in 


any other way, and the lord is compellable 
to 
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to admit the new tenant, by bill in chan- 
cery (1), or mandamus. 


Ir the ſurrenderer dies before preſentment, 
yet it is a good one to the new tenant (2). 
So too, if the new- tenant dies before ad- 
miſſion, his heir ſhall be admitted. 


Br roxx admiſſion the new tenant may 
be indicted for treſpaſs if he enters on the 
land; but if it comes by deſcent, the heir 

is tenant of the copy immediately, if his 
Ace had been admitted; yet, until he 
pays the fine, he cannot ſurrender; which, 
unleſs he pays within a ſhort time after. the 
death of his anceſtor, he will incur the Pe- 
kx of forfeiture ( 3)” 


A copy holds, the lord can never raiſs 
the original rent, unleſs he CI the te- 
nure to ſocage (09. 


(1) Cro. Jac. $68. . (2) Co. Litt. 62. 2 Rol. 
rep. 107. (3) Co. copyh. ſeQ. 41. (4) Ibid. | | 


CHAP, 


CH A Pp. XXII. 


Alienation by _ 


By 32 H. VIII. c. 1. 1 B. VI os 
all perſons are allowed to diſpoſe of two- 
thirds of lands, by will and teſtament, in 
writing, (except feme coverts, infants, idiots, 
and perſons of non-ſane memory) held by 
particular tenures, which now by the alte- 
ration of tenures, by 12 C. II“, amounts to 
all their property, except their copyhold 
eſtates, Corporations were by the two for- 
mer ſtatutes excepted; but now, by 43 El, 
e. 4. a deviſe to a corporation for a chari- 
table uſe is valid, as an appointment rathet 
than a bequeſt, And by its conſtruction, 
that a deviſe of copyholds without ſurren- 
der, to the uſe of his will (1), and a de- 
viſe, or even ſettlement, by tenant in tail, 
are good by way of an appointment (2), 
without fine or recovery, to a charitable 
uſe, 


10 C. I. ſeſſ. 2. c. 4. ſect. 1, 30. to all perſons except 
to bodies corporate. 
(1) Moor, 890. (2) 2 Vern, 453. Ch. prec. 16. 
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Br 29 C. IL c. 3". all deviſes of lands 
and tenements ſhall not only Be in uriting, 
but ſigned: by the teſtator, or ſome perſon 
in his preſence, by his expreſs direction, and 
alſo: ſigned by three or four creuibie ite 
ner, Fhe ſais: rp is ITY to 
ee : 


„„ 


Lie cable of bete Ae it, ado 
3 adjudged, that the teſtator beginning 
his will bimſelf, I, A. B. &.“ is @ ſub: 
Srient ſigning (3): but the name at the 
bottom, is: the ſafeſt way. The witneſſes 
moſt: all ſce the teſtator ſign, or acknow- 
ledge; the ſigning; yet they may witneſs at 
different times (4), But Sunn all ſigꝶm 
in his preſence, leſt the inſtrument ſhould 
bo miſtaken (5% By 25 G. Us: 0. 6. all:le- 
gacies given to witneſſes, are declared: void. 
By fame: ſtatute, creditors may He witneſſes 
in ſuck caſfe;. but their credit is left to the: 
court and jury; and ſince it has been de- 
termined, that theſe creditors who were 
witneſſes were credible, though the land 


was chargetl with the n 


b) W. m e. 105 (eQ: 6 © ers bes 

(4) Freem. 486. 2 Ch. caf. 109. Pr. Ch. 185. 

(5) 1 P. Wms. 740! e 25 G. II. c. 17. ſect. , 2. 
(6) 4 Burr. ſect; 430. ö 


By 
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By 3 and 4 W. and M. c. 14, all wills, 4 
teſtaments, &c. of real eſtates, by tenants 4 
in fee ſimple, or having power to diſpoſe 4 
by will, ſhall (as againſt creditors who have m1 
bonds and other ſpecialties from the deviſer, 
which affected the heir) be void; and ſuch 
creditors may have their action jointly a- 460 
gainſt the heir and deviſee, A deviſe of real 
eſtates will only operate upon ſuch as the tio 
teſtator had at the time of executing and lai 
publiſhing his will (7); whexefore, by it, no ha 
after · purchaſed eſtate will paſs (8), unleſs by 


ſubſequent thereto (9), the deviſor republiſtes pa 


bis will (10). But a teſtament of perſonal m. 


chattels will operate upon whatever the tel 
tator dies ner of. | | 


tt 

Tuns finiſhes our enquiry of every means x 
by which lands and tenements may be tranſ- 

ferred, ——[t will not here be improper to 1 

take notice of a few general rules laid down > 


by courts of Tea for the W of 
them. 


Iſt. Tuar the EFT be favour- 
able, and as near the intention of the par- 
ties as the rules of law will admit (11). 


* 4 Ann. c. 5. ſeQ. 1, 7. | (7) 1 P. Wms. 575. 
(8) Moor, 255. 11 Mod. 127. (9) 1 Ch. caſ. 39. 2 
Ch. caſ. 144. (10) Salk. 238. (11) And. 60. 


Verba 


A. 
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Verba intentioni debent inſervire , and benigne 
u interpretamur chartas propter ſimplicitatem 
© Jaicorum,”—Therefore the conſtruction 
muſt be alſo reaſonable (12). 


2nd. TyaT quoties in verbis nulla eſt am- 
« biguitas, ibi nulla expoſitio contra verba fien- 
«* da eſt (13) . But that where the inten- 
tion is clear, too great a ſtreſs may not be 
laid on the ſignification of words; nam qui 
haeret in litera haeret in cortice, Therefore 
by grant of a reverſion, a remainder may 
paſs, and e converſo (14).— Again, mala gram- 
matica non vitiat chartam (15). 


zd. Taz conſtruction is to be made upon 
the entire deed, and not on disjointed parts. 
« Nam ex anticedentibus et conſequentibus fit 
« optima interpretatio” (16). And therefore 
every part of it be, if poſſible made to take 
effect, and no word but may operate (17), 
Nam verba debent intelligi cum fea, ut res 
magis valeat quam pereat (18). 


4th. Tha r the deed be taken moſt ſtrong - 
ly againſt the grantor, and for the —_— 
party. © Verba fortius accipiuntur contra pro- 


(12) 1 Bulſtr. 175. Hob. 304. (13) 2 Saund. 167. 

(14) Hob. 27. (15) 10 Rep. 133. Co. Litt 223. 
2 Show. 334. (16) x Bulſtr. 101. 

(17) 1 P. Wms. 457. (18) Plowd. 156. 


a * ferentem.” 
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fereuem. This rule = be conſidered 
as to a deed poll (19); for in an indenture, 


tte words are to be conſidered as of both 


parties. This being a ſtrict rule, it ſhould 
not be reſorted to, until all other rules of 


expoſition fail (20). 


sth. Wazx words bear two ſenſes, te 


one agreeable to, the other contrary to, law, 
that ſenſe ſhall be preferred which is moſt 
agreeable thereto (21); as if tenant in tail 
makes a leaſe for life, this thall be conſtrued 
for his own life. 


th. Warn in a deed, two clauſes are 


ſo repugnant that they may not ſtand to- 


gether, the firſt ſhall be received, the lat- 
ter rejected (22). In a will, the latter ſhall 
be received (23). The firſt deed, and the 
laſt will, are moſt available: at law.—But, 


if poſſible, both clauſes ſhould be reconcil- 


ed (24). 


th, Tyar a deviſe be moſt favourably. 
expounded, to follow the will of the deviſor, 
Thus a fee may be conveyed without words 
of inheritance, and an eſtate tail without 
words of procreation. So, by a will, an eſtate 


(19) Plowd. 134. (20) Bacon's elem. c. 3. 
(21) Co. Litt. 42. (22) Hardr. 94. 
(23) Co, Litt. 112. (24) Cro. Eliz. 420. 

may 
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may paſs by implication, —As if A. deviſes 
land to his heir at law, after the death of 
his wife; here ſhe has only an eſtate for 
life, by implication (25). If a deviſe is 
made of Black-acre to A. and of White- 
acre to B. in tail; if they both die without 
iſſue, then to C. in fee; here A. and B. 
have croſs remainders by implication, and 
C's remainder ſhall be poſtponed until both 
their iſſues fail (26), no croſs remain- 
ders are allowed between more than two 
deviſes (27). And when implications are 
allowed, they muſt be ſuch as are neceſſary 
(or at leaſt, highly probable) not merely 
poſſible (28). 


(25) 1 Ventr. 376. 5 (26) Freem. 484. 
(27) Cro. Jac. 655. 1 Ventr. 224. 2 Show. 139. 
(28) Vaugh. 262. 


1 
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C H A P. XXIV. 
Of Things Perſonal, 


3 GS perſonal, not only include 
things moveable, but every thing compre- 
hended under the name of chattels (1), which 
wanting duration as to time, and immobi- 
lity with regard to place, (the criterions of 
real eſtates) muſt therefore be a perſonal 5 
tate, or chatte. 


THEsE are of two ſorts; chattels real, 
and chattels perſonal, The former are ſuch as 
ſavour of the realty (2); as terms for years 

of land, the next preſentation to a church, 
or the like; which having immobility with 
regard to place, but wanting indeterminate 
duration, are therefore chattels real. 


Chattels perſonal are more properly things 
moveable; as animals, jewels, &c. 


(1) x Inſt, 118. (2) Ibid. 
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C H A P. XXV. 


Of Property in Things Perſonal. 


PRopRR Y, in things perſonal, may 
be in poſſeſſion; as where a man hath the 
actual enjoyment of the thing: or in a&on, 
where a man hath the right, and not the 
enjoyment. 


ProreRTY in poſſeſſion, is divided into 
abſolute and qualified. 


Abſolute, is where a man hath the exclu- 
ſive right, and alſo occupation, of move- 
able chattels; as goods, plate, money, &c. 
and which cannot be taken from him with- 
out doing an injury, which the law will pre- 
vent: with reſpect to animals, there is great 
difference They are diſtinguiſhed into 
ſuch as are domite; and ſuch as are fere 
nature : ſome tame, and others wild. In 
the'former, as ſheep, &c. a man may have 
an 2bſolute property, as well as in inani- 
mate things. The ſealing of ſuch property 

Vo, I. X as 
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as this, is felony (1). But in animals ferę 
nature, a man can have no abſolute pro- 
perty. Of tame animals, the brood belongs 
to the dam; for © partus ſequitur ventrem,” 
in the brute, though, for the moſt part, it 
is otherwiſe in the human ſpecies. Young 
cygnets are an exception to this rule, which 
belong equally to the owner of the cock 
and the hen (2). 


Qualified property may ſubſiſt in animals 
fere nature, either per induſtriam,—propter 
impotentiam,—or propter privilegium. 


Per induſtriam. By reclaiming them by 
art, and confining them by induſtry.—As 
deer in a park; hawks that are fed and 
commanded by their owner; fiſh in a pri- 
vate pond, &c. Thoſe no longer remain 
the property of a man, than while they 
continue in his poſſeſſion, unleſs they have 
animum revertendi (3); as hawks purſuing 
their quarry ; pigeons (eſpecially of the 
carrier kind).—But if they ſtray without 
his knowledge, and do not return in the 
uſual manner, then a ſtranger may take 
them (4). Though a deer, or any wild ani- 


(1) 1 Hal. P. C. 511, 512. 
(2) 7 Rep. 17. (3) BraQ. I. 2. c. 1. 7 Rep. 1). 
(4) Finch. J. 177. | 

mal, 
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mal, reclaimed, with a collar about his neck, 
or a wild ſwan, marked, ſtill continues the 
property of the owner (5), unleſs they are 
abſent a long time without returning. Bees 
are fer uaturæ, in which a man may have 
a qualified property when he hives them (6); 
until which time, he has no property in 
them. But a ſwarm that conſtantly fly in 
and out of his hive, ſtill continues his pro- 
perty. Vet it is ſaid, a qualified property 
may be had herein, in conſideration of the 
ſoil (7) whereon they are found. 


Trost are under the protection of the 
law; and it is as much felony to ſteal ſuch 
of them as are fit for food, as to ſteal tame 


animals (8). Such as are kept for pleaſure, 


or whim (9), if taken, is an invaſion of pro- 
perty, to be redreſſed by civil action (10). 
Yet to ſteal a reclaimed hawk, is felony (11). 
And the killing or ſtealing a cat, if it be- 
longed to the king's houſhold, and was the 
cuſtos horrei regii, was a grievous crime, and 
ſubjected the offender to puniſhment. 


(5) Crompt. of courts, 157. 7 Rep. 16. 


(6) Bracton. I. 2. c. 1. fſeQ. 3. (7) Bro. abr. tit, 
property, 37. cites 43 Ed. III. c. 24. (8) 1 Hal. P. C. 
512. (9) Lamb. Eiten. 278. (10) Bro. abri. tit. 
treſpaſs, 407. (11) x Hal. P. C. 512, 1 Hawk, 
C. e. 33. 
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QyVALIFIED property in animals fere na- 
ture, may ſubſiſt ratione impotentie; as when 
birds or hares burrow or make neſts on my 
land, I have a property in the young ones; 
until they are able to go away, when I loſs 
it; but till then, in ſome caſes, it is treſ- 
paſs; in others, felony, for a ranger to 


- 


take them away (12). 
| | 
arirtrp property in animals feræ na- 
ture, may be propter privilegium —as to 
hunt or kill them in excluſion of others. 


QraLtiFied property may ſubſiſt in the 
elements. If the air of my houſe (13), the 
light of my antient windows (14), or my 
water (15) is diverted from me, darkened, 
or corrupted, the law will protect me in my 
poſſeſſion. 


Tuxs E qualifications in property are not 
capable of having any abſolute proprietor. 
But property may be of a qualified nature, 
in reſpect to the owner, although in itſelf 
capable of abſolute ownerſhip.— As if I de- 
liver goods to a carrier, to convey to Lon- 
don; here the bailor hath only the right, 


(12) 7 Rep. 17. Lamb. Eiren. 274, (13) 9 Rep. 39. 
Lutw. 92. (14) 9 Rep. 58. (15) 9 Rep. 58. 
1 Leon. 273. Skin, 389. 
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and not the poſſeſſion ; the carrier hath the 
poſſeſſion, and only a temporary right. Let 
both have an action, if the goods be da- 


maged or taken away (16). So goods dif- 


treined for rent, or other cauſe, which, at 
the taking, are not the abſolute property of 
the diſtreinor, ot of the party diſtreined.— 
But a ſervant who hath the care of his 
maſter's goods; as a butler, or ſhepherd, 
hath only a mere charge, and ndt a proper- 
ty, either abſolute or qualified (17). 


Property in action, is where a man hath 
but merely a right to occupy, from whence 
the thing to be recovered is called a thing, 
or choſe, in atiom, Money due on bond; is 
a choſe in action. If a man promiſes to do 
any act for me, and fails, whereby I ſuf- 
fer damage, the recompence is a choſe in 
action. In the former caſe, the property 
depends upon an expreſs contract. In the 
latter, upon an implied one. 


Turxx can be an action for every breach 
of contract, whether expreſſed or implied. 
But while the injury remains in ſuſpenſe, it 
is but a choſe in action. 


(16) 1 Rol. abr. 607. (17) 3 Iaſt. 108. 
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ArTER having thus conſidered the quan- 
tity of property to which ithings- perſonal 
are ſubject, we will now conſider the time 
of their enjoyment, and the number of theif 
owners. . 25 8 

Than As to the time of enjoyment; a 
man may, by deed or will, limit his furni- 
ture, &c. to A. for life, remainder to B (18) 
But if an eſtate tail be given in things per- 
ſonal to the firſt, or any ſubſequent poſſeſ- 
ſor, it veſts in him an abſolute property, 
and no remainder over ſhall be permit- 
ted (19); becauſe the tenarit in tail has no 
way of barting the entail, but this, which 
he would have in a real eſtate. | © 

5 Fc Mg 3 5 
Nxxr, As to the numbers of owners; 
things perſonal may be in ſeveralty, joint - 
tenancy, or in common; but not in parce- 
nary, becauſe they do not deſcend from 
the anceſtor to the heir. If a; horſe, &c. 
be given to two or more abſolutely, they are 
Joint-tenants thereof (20). If either ſells his 
ſhare, the remaining owner and the vendee 


(18) 1 Equ. caſes abri. 360. 2 Freem. 206. 

* A court of equity will oblige the poſſe ſſor, for life, 
to give ſecurity to the perſon' in remainder, that he will 
not diſpoſe of his chattels, 

(19) 1 P. Wms. 290. (20) Litt. ſect. 282. 
1 Vern. 480. | 

are 
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are tenants in common, without any zus 
accreſcendi (21). So if one hundred pounds 
be given to two or more, to be equally di- 
vided between them, they are tenants in 
common (22). Stock on a farm, or in part- 
nerſhip, ſhall be conſidered in common, and 
not in joint-tenancy (23). 


(21) Litt. ſect. 32 1. (22) 1 Eq. caſes abr. 292. 
(23) 1 Vern. 217. Co. Litt. 182. 


* 


C H A p. xXxVI 
or Title to Things Perſonal by Occupancy, 


Tris to things perſonal may be ac- 
quired by twelve methods. 1ſt. Occupancy, 
which may be acquired, firſt, By ſeizing 
the goods of an alien enemy (1), for which 
there muſt be leave obtained from the 
crown (2); and which muſt have been 
brought into the kingdom after a declara- 
tion of war, without a paſs-port. But the 
goods of an enemy brought in before war, 
cannot be ſeized (3). If an enemy take the 
goods of an Engliſhman, which are after- 
wards re-taken by another Engliſh ſubjeQ, 
the former owner ſhall loſe his property, 
after they have been brought into port, and 
remained one night, intra præſidia, without 
being claimed, So a property may be ac- 
quired in the perſon of an enemy who 1s 
taken (4), until he is ranſomed. Again, 
whatever moveables are found on the ſur- 
face of the carth, or in the water, become 


(1) Finch. I. 178. (2) Freem. 40. (3) Bro. 
Abr. tit. property, 38.—Forfciture 57. (4) Ibid. tit. 


propertie, 18. 
the 
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the property of the firſt finder, unleſs they 


are eſtrays, wrecks, waifs, or hidden trea- 
ſure ; for theſe belong to the king. Thus 


too, the benefits of the, elements can only 


be acquired by occupancy ; water, &c. 
ing of a fleeting nature. 


Wr᷑E regard to animals feræ nature, all 
mankind have a qualified property in them 
(except ſuch as reſtrictions are laid on by 
the municipal law, for, the preſervation of 
game) while living ;—when dead, an abſo- 
lute one. The reſtrictions by the law of 
England relate to whale and ſturgeon, . and 
to ſuch terreſtrial, aerial, and aquatic ani- 
mals as. are called game, All others may 
be taken by any ſubject, on his own lands. 
Alſo corn, &c. are ſpecies of property ac- 
quired by the poſſeſſor of land, who bath 
ſown it, —diſtin from the real eſtate; and 
ſubject to moſt of the incidents attending per- 
ſonal chattels. They ſhall veſt in the exe- 


cutor, not the heir. They are forfeitable - 


for outlawry, in a perſonal action (5). They 
may be, by 11 G. II. c. 19*. diſtreined for 
rent arrears. But they are not the ob- 
Jet of larceny, until ſevered from the 
ground (6). 

(5) Bro. abri. tit. Emblem. 21. 5 Rep. 116, 


(*) 7. W. III. c. 22. ſet. 4. when ſevered from the 
ground, (6) 3 Inſt. 109. 
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PROPERTY ariſing from acceſſion is ground- 
ed on the right of occupancy. If any cor- 
poreal ſubſtance receives an acceſſion by 
growth or artificial means; as by the growth 
of vegetables, embroidering of cloth, preg- 
nancy of animals; the original owner is 
intitled, by right of poſſeſſion, to the pro- 
perty of it, under its ſtate of improvement. 
But if the thing is changed into a different 
ſpecies, as by making wine out of grapes, 
&c. it belongs to the new proprietor, who 
is only to make ſatisfaQion to the former one 
for the materials (7), If one take another's 
wife or ſon, and clothes them, and then 
the huſband or father retake them, the 
garments ſhall ceaſe to be the I & 
him who n them (8). 


Ie the goods of two bender are 1 con- 
Fuſed, that the ſeparate property cannot be 
aſcertained, the proprietors have an intereſt 
in common, proportionably (9). But if one 
wilfully mixes his goods with another's, 
without approbation, the entire property, 
without any account, belongs to him whoſe 
original dominion is invaded (10), 


(7) Brac. I. 2. c. 2 and 3. Bro. abr. tit. propertie, 23. 
Moor. 20. Poph. 38. (8) Moor. 214. 

(9) x Vern. 217. (10) Poph. 38. 2 Bulſtr. 325. 
1 Hal. p. c. 513. 2 Vern. 516, | 
Tas 
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Tu title which an author hath in his 
own literary compoſition, is reducible to the 
head of occupancy. The identity of this 


depends entirely on the ſentiment and lan- 


guage: The ſame conceptions, cloathed in 
the ſame words, muſt” be the ſame compo- 
ſition.” And no man can have a right to 
convey or transfer it without the author's 
conſent, either tacitly or expreſiy had 
This conſent may be tacit, when an author 
permits his work to be publiſhed without 


any reſerve or right. But in a bargain for 
a ſimple impreſſion, or by ſale or gift of the 


copyright, the reverſian is continued in the 
original proprietor, or the whole property 
transferred to another. 


Ir was ee e by three judges a- 
gainſt one, B. R. Paſch. 9 G. III. that an ex- 
cluſi ve copyright in authors ſubſiſts by com- 
mon law; but a writ of error was brought 
into the exchequer chamber. The court 


Ww 


Since Sir W. Blackſtone publiſhed the fixth edition 
of his commentaries, there has been an appeal to the 
houſe of lords from a decree of lord chancellor Appſley 
on this ſubject, in the caſe of Donaldſon ver. Becket and 
others, 26 February 1774, Which decree was reverſed ; 
and it was determined by their lordſhips that the right of 
literary property claimed by the reſpondents did nbt exit 
at common law: In the arguments on this deciſion lord 


Applley 
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of chancery frequently grants injunctions to 
profile the invaſion of this Propertfhmmm 


Io T1 dome 


Appſley'was with the appellants, and declared he made 
the decree, as of . courſe, in purſuance of the deciſion on 
literary right in the king's bench, where lord Mansfield, 
Juſtice Afton and Willes againſt the opinion of Mr. juſtice 
Yates, gave judgment for the exiſtence of common law 
property,—Vide 4 Bur. 2303. Lord Appſley produced 
ſeveral original letters of dere Swift's to Mr. G. Faulkner, 
printer, ſhewing that the ſenſe of the legiſlature at paſſing 
the 8th of Ann. c. 19. was againſt ſuch common law right, 
Lord Cambden and chief juſtice De Grey with that 
energy and animation which uſually are the attendants of 
clear petception, were on the ſame fide of the queſtion ;— 
The former, fixing his eye upon lord Mansfield, ſaid, 
« That excellent judge, lord chief juſtice Lee, uſed always 
. « aſk the council, after his argument was over, have you 
« a caſe ? I hope judges will always copy the example, 
« and never pretend to decide upon a claim of property, 
4% without attending to the old black letter of our law; 
« without founding their judgment upon ſome ſolid written 
cc authority preſerved in their books, or in judicial records: 
« in this cauſe I know there is none ſuch to be produced.” 
Lord Mansfield did not ſpeak, but his ſentiments are fully 
reported in Bur. before cited. By this deciſion of the 
lords, literary property in England depends upon the ſtat. 
of Q. Ann; as there is no ſuch ſtatute in Ireland, no literary 
property exiſts here ; and the judgment given in chancery 
in this kingdom in Macklin's caſe, is not againſt this deci- 
ſion of the Engliſh lords, Mr. Macklin not having pub- 
liſhed his manuſcript, the language of which was ſtolen by 
a ſhort hand writer from a ſtage repreſentation. It is 
remarkable, that the opinion of ſo conſummate a lawyer 
and able judge as Sir William Blackſtone has been exploded 
in both houſes of parliament, on two of as important queſ- 
tions 


r . AS eo as ac 


as Ls ©@  ®& cm O£AA tek. 
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Sometimes they are perpetual (11), and have 
related to unpubliſhed manuſcripts (12).— 
Sometimes to ſuch antient books as do not 
come under the ſtat. of Anne (13.) There 
are many recognitions, by the legiſlature, 
of copyrights, 13 and 14 C. II. c. 33. 10 An. 
c. 19. ſect. 112. 5 G. III. c. 12. ſect. 26. 
There are alſo many adjudged caſes at com- 
mon law, which conſider the crown as in- 
veſted with prerogative copyrights (14).— 
And if the crown has an excluſive right 
in any book, the ſubjet ſeems capable of 
having ſuch right in another. —Beſides, ſuch 


tions as were ever agitated in England touching conſtitu- 
tional and legal polity :—the one affecting the right of 
election; the othe: that of private property. | 

(11) Knaplock v. Curl. 9 November 1722. Vin. abr. 
tit. Books, pl. 3. Baller v. Watſon, 6 December 1737. 

(12) Webb v. Roſe, 24 May 1732. Pope v. Curl. 
5 June 1741. Forreſter v. Waller, 13 June 1741. Duke 
of Queenſbury v. Shebbeare, 31 July 1758. 

(13) Knaplock v. Curl. before cited. Eyre v. Walker 
9 June 1735. Motte v. Faulkner, 28 Nov. 1735. Wal- 
thoe v. Walker, 27 Jan. 1736. Tonſon v. Walker, 12 
May 1739, and 30 April 1752. 

e This right, in regard of almanacks (which had been 
ſuppoſed to exiſt as a royal franchiſe) has been overturn- 
ed in a cauſe between T. Carnan, and the univerſity of 
Oxford, who claimed an excluſive right under the crown ; 
and the tottering prerogative was attempted to be aided by 
a bill brought into parliament laſt ſeſſions, which was re- 
jected; therefore the ſubject hath now a right to publiſh 
almanacks, 


(14) Cart, 89. 1 Mod. 257. 4 Bur, 661, 
£2 copy- 
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copyright as may ſubſiſt at common law, 
the 8 Ann. c. 19. hath, by additional pe- 
nalties, protected the property of authors, 
and their aſſigns, for fourteen years; and 
if, at the end of that time, the author be 
ſtill living, the right ſnall return to him for 
another term of fourteen years. A ſimilar 
privilege is extended to the inventor of prints 
and engravings for twenty-eight years, by 
8 G. II. c. 13. and 7 G. III. c. 38. 21 Jac, 
I. c. 3. allows a privilege for fourteen years 
to any inventor of a new manufacture, for 
the ſole working and making the ſame (15). 


(15) 1 Vern. 62. 


21 9297-1 


CM A -P.' AX 


Title by Prerogative and Forfeiture. 


The ſecond method to acquire a title 
to things perſonal, is by prerogative. Such 
are all tributes, cuſtoms, and taxes, In 
theſe, if paid, the king has a cheſe in poſ- 
ſeſſion ; if unpaid, a cboſe in action. 


Hr THER alſo may be referred all forfei- 
tures, fines, and amercements due to the 


king, either by antient prerogative, or mo- 


dern ſtatutes. 


In thoſe methods of acquiring property 
by prerogative, it is obſervable, that the 
king cannot have a joint property, If a horſe 
be given to the king and a private perſon, 
the king ſhall have the ſole property. If a 
bond be ſo made, the king ſhall have the 
whole (1). So if two perſons have a horſe 
or bond between them, and one aſſigns to 
the king, he ſhall have the whole (2). So, 


(1) Fitzh. abr. tit. dette, 38. Plowd. 243. 


(2) Cro. Eliz. 263,  Plowd. 323. Finch. I. 178. 


10 Mod. 245. 
by 
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by prerogative, the king ſhall have all pro- 
perty in wreck, treaſure-trove, in waifs, 
and ſuch like. Theſe are inherent in him, 
and derived to particular ſubjects as royal 
franchiſes, by his bounty. The right in 
the king is partly owing to the reaſons in 
book 1. chap. 8. and partly, becauſe they 


are bona vacantia. 


WIIn regard to copyright, it is veſted in 

the king for different reaſons, —1t, He 
has, as executive magiſtrate, the right of 
promulging all aQs of parliament. Hence 
he has the right of printing acts of parlia- 
ment, proclamations, and orders of council. 
2d. As head of the church, he has the 
right to print all liturgies and books of di- 
vine ſervice. 3d. By purchaſe, he has a 
right to ſuch law-books and grammars, &c. 
as were compiled or tranſlated at the ex- 
pence of the crown. On thoſe two laſt 
principles the right of printing the Bible is 
founded. . 4th. Almanacks are ſaid to be 
prerogative copies *; either as things dere- 
IR, or as being only in ſubſtance, a calen- 
dar affixed to our liturgy (3). 


Tax property of ſuch animals feræ na- 
turæ, as are called game, are, by preroga- 


This hath been determined againſt the crown. See 
note (c) of chap. 26. (3) x Mod. 257. : 
tive 
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tive, veſted in the king alone, — and from 
him derived to ſuch ſubjects as have receiv- 
ed a grant of a chaſe, à park, a free war- 
ren, or a free fiſbery. This right ſeems to 
have been thus veſted: 1ſt. For the encou- 
ragement of agriculture, and improvement 
of land, by giving every one. an excluſive 


ddominion over his own ſoil. and. For pre- 


ſervation of thoſe animals, which would 
ſoon be extirpated by à general liberty. 
zd. To prevent idleneſs in the lower claſs 


of people, which would follow from à gene- 


ral licenſe. 4th. To prevent popular in- 
ſurrections, by n the n . the 


n a a . > 


No perſon whatever, but he wha has a 
grant from the crown of a royal franchiſe 
of chaſe, park, free-warren, or free-fiſtery, 
can, by the common law, kill any beaſt of 
chaſe, or other game, -unleſs they are alſo 
beaſts of prey,— Whereas any man who 
is exempted from the modern © penalties, 
looks on himſelf at liberty to do as he 
pleaſes with game. —But, the contrary is 
ſtrictly true, that no man, however well 
he may think himſelf qu*lifled, : can kill 
game, unleſs he can ſhew a particular 
grant or preſcription, or ſome authority by 
act of parliament; ſuch as 5 Ann. c. 14. 
which empowers lords and ladies of manors 
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to appoint- game-keepers, to kill game for 
ſuch lord or lady. All ſuch wrong doers, 
although exempted from the penalties of the 
game ſtatutes, are yet liable to actions of 
treſpaſs by the owners of the land; and alſo 
if they kill game within any royal franchiſe, 
they are liable to an action by him who 
"=o have the right of OCR 


Tgos E perſons, who may lawfully kill 
game, have only a-qualified property there- 
in. If ſuch a man ſtarts game on his own 
ground, and follows and kills it on another's, 
the property remains in him (4). If ano- 
ther man ſtarts game in a chaſe, and hunts 
it into another liberty, the property re- 
mains in the owner of the chaſe (5). If 
a man ſtarts game on another's private 
grounds, and kills it there, the property is 
his on whoſe ground it is killed, becauſe 
ſtarted there (6). Whereas if, after being 
ſtarted there, it is killed in the grounds of 
a third perſon, it belongs to him who killed 
it (7); becauſe the property was local in the 
firſt perſon; and it was not ſtarted on the 
ground of the ſecond. —But both owners of 
the ground hate an action of treſpaſs ; and 
the lord of the franchiſe where it was ſtart- 
ed, has alſo an action. 


(4) 11 Mod. 75. (5) Lord Raym. 251. 
(6) Ibid. (7) Ibid, Fart. 18. 


A THIRD 
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A TRD method to acquire a title to 
things perſonal, is by forfeiture. They are 
numerous by . ſpecial ſtatute for particular 
crimes, in which only a particular part is 
forfeited. —As by 9 Ann. ten pounds for 
printing an almanack without a ſtamp, 


Goops and chattels are 7otally forfeited 
on conviction of high treaſon ; miſpriſion 
of treaſon ; petit treaſon ; felony in gene- 
ral, but particularly felony de ſe ; man- 
ſlaughter ; excuſable homicide (8); by out- 
lawry, for treaſon or felony ; petit larceny ;. 
by flight in treaſon or felony, although the 
perſon be acquitted of the fact; Nanding 
mute, when arraigned of felony ; drawing 
a weapon on a judge, or ſtriking one in 
preſence of the king's court; præmunire; 
pretended prophecies; on ſecond conviction ; 
owling; reſiding abroad of artificers ; chal- 


lenging to fight on account of money won 


at gaming. 


For rEITURE of perſonal chattels, com- 
mences from conviction of real property, 
from the time of committing the fact. A 
fraudulent conveyance of things perſonal, 
{to defeat the intereſt of the crown) be- 
tween the commiſſion of the fact and con- 
viction, is void, by 13 El. c. 5. | 


(8) Co. Lit. 391. 2 Inſt. 316. 3 luft. 320. 
Y 2 _CHaF 
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Title by — | 


Th E cuſtoms which obtain pretty gene- 
rally over moſt parts of the nation, are he- 
riots, mortuaries, heir- looms. 


iſt. Heriots are of two ſorts ; Heriot ſer- 
vice and heriot cuſtom, The former are due 
upon a ſpecial reſervation in a grant or leaſe 
of lands, and are a mere rent (1). The 
latter are a cuſtomary tribute of goods and 
chattels, payable to the lord of the fee, on 
the deceaſe .of the owner of the land.— 
It is chiefly due on copyhold tenures. 
It is ſometimes the beſt live beaſt; ſome- 
times the beſt inanimate good, as a jewel, 
&c. It muſt be a perſonal chattel. The 
tenant muſt own it, therefore feme covert 
not having any property, is not liable to 
have it paid for her (2). It is, in ſome 
places, compounded for money, by cuſ- 


tom (3). 


(1) — Saund. 166. (2) Keilw. 84. * 239. 
(3) Co copyh. ſect. 31. 
. and. 
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2nd. Mortuaries are eccleſiaſtical heriots, 
being a cuſtomary gift due in many pariſhes 
to the miniſter, on the death of a pariſh- 
oner *. Through Wales, a mortuary was 
due upon the death of a clergyman, to the 
biſhop; but, by 12 Ann. ſt. 2. c. 6. it is 
aboliſhed, and a recompence given to him 
in its ſtead. So in Cheſter, but alſo abo- 
liſhed by 28 G. II. c. 6. and a recompence 
alſo given to the biſhop. 


Tux king on the death of every biſhop 
is entitled to a mortuary of fix things: — his 
beſt horſe or palfrey, with his furniture; his 
cloak or gown, and tippet; his cup and 
cover; his baſon and ewer; his gold ring; 
and his muta canum (4). 


ALL mortuaries to perſons are aſcertained 
by 21 H. VIII. c. 6.—any perſon that don't 
leave ten marks, nothing; that leaves above 
ten marks and under thirty, three ſhillings 
and four pence ; above thirty and under 


2 Theſe are not due by law, but by cuſtom, 2 Inft. 
491.— Therefore they are not demandable in Ireland, un- 
leſs a cuſtom can be ſhewed; yet they are not unknown 
there; for, in Car. Hib. I. 19. c. 6. they are called, Pre- 
tium ſepulchri and ſedatium, viz. omne corpus ſepultum 
habet in jure ſuo vaccam et equym et veſtimen tum et 
ornamenta lecti ſui, &c, 


(4) 2 Inſt, 491, 
fort y, 
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forty, ſix ſhillings' and She pence ; and 
above forty of what value ſoever, ten ſhil- 
lings, and no more. No mortuary is due 
for any feme covert, child, or perſon of full 
age, that is not a houſe-keeper. A way- 
faring man's mortuary ſhall be paid in the 
pariſh to which he belongs. 


3d, Heir-looms are ſuch as, contrary to 
the nature of chattels, ſhall go by ſpecial 
cuſtom to the heir, with the inheritance, 
They are ſuch as cannot be ſevered from 
the freehold, without injury to it ; but, in 
general, all chattel intereſts, although li- 
mited to the heir, ſhall' go to the execu- 


tors (5). 


Heir-looms are deer in a park, authorized; 
pigeons, &c.; charters and deeds, &c. (6); 
chimney pieces, &c.; * quod ad edibus non 
facile revellitur,” ſhall paſs to the heir (7); 
a monument in a church; the coat armour of 
an anceſtor there hung up ; for which the 
heir has an action againſt the parſon, if he 
takes it away or defaces it (8). Pews in a 
church may, by immemorial cuſtom, de- 
ſcend to the heir (9).—But if any perſon diſ- 
turbs the body or aſhes of an anceſtor, the 


(5) Co. Litt. 388. (6) Bro. abr. tit. chat. 18. 
(7) 12 Mod. 520. (E) 12 Rep. 105: Co. 
Liu. 18. (9) 12 Rep. 105. 3 Inſt. 202. 


heir 
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heir has no relief.— But the parſon may 
have an action againſt him who diſturbs 
the ground. And if any one, in taking up 
the dead body, ſteals the ſhroud, or other 
apparel, it is felony (10); for the executor, 
or whoever was at charge of the. funeral, 
has the property. The deviſe of an 
heir-loom, even by tenant in fee ſimple, is 
void (11). 
_ (ro) 3 Inſt. 110. 12 Rep. 113. 1 Hal. p. c. 515, 
(12) Co. Litt, 183. | | 
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Title + by 5 uceeſſ on, Meiriage, and Jud: 
ment,” 


; OM by ſucceſſion 1s applied to cor- 
porations ; and any corporation, aggregate 
or ſole (provided ſuch ſole is the repreſen- 
tative of a number of perſons; as the head 
of an hoſpital) (1), is capable of taking any 
lands or chattels, without naming their ſuc- 
ceſſors; and thus a leaſe or jewel will veſt 
in the ſucceſſors, as well as in the original 
members to whom it was given (2). But 
with a ſole corporation, who repreſents on- 


ly himſelf as biſhops, parſons, &c. no chat- 


tel intereſt can go in ſucceſſion. Therefore 
a leaſe of years, made to the biſhop of Ox- 
ford and his ſucceſſors, will go to his exe- 
. cutors or adminiſtrators (3). For ſucceſſors, 
when -applied in a political capacity, is 
equivalent to heirs in a natural. And if 
made to him and his heirs, it would go to 
his executors. If allowed to go to ſucceſ- 


(1) Dyer, 48. Cro. Eliz. 464. (2) Bro. abr. tit. 
eſtates, 90. Cro. Elz. 464. (3) Co. Litt. 46. 


ſors, 
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ſors, it muſt be in abeyance at the death 
of the preſent owner, until his ſucceſſor be 


appointed; and the law ſuffers not a chattel 
intereſt to be without an owner (4). Yet, 
the caſe of the king, who can take a grant 
of a chattel intereſt (5), and the caſe alſo of 
the chamberlaia of London, who. can take 
bonds and recognizances to himſelf and 
ſucceſſors, for the benefit of the orphan's 
fund (6), are exceptions. 


A TiTLE may be acquired in goods and 
chattels by marriage, by which thoſe chat- 
tels, which belonged formerly to the wife, 
are, by law, veſted ſolely in the huſband, 


Ix a real eſtate, he only gains a right to 
the profits during coverture, unleſs by birth 
of ſuch a child as may inherit, he becomes 
intitled, by the curteſy of England. But 
unleſs he exerciſes ſome act of ownerſhip 
over chattel intereſts, no property veſts in 
him, but they remain in the wife or her 
repreſentatives, after her coverture is de- 
termined. 


A cuaTTEL real veſts in a huſband ſub 
modo,—As in leaſe for years, a huſband may 
receive the rents, ſell, or diſpoſe of it at 


(4) Brownl. 132. (5) Co. Litt. go. 
(6) 4 Rep. 65. Cro. Eliz. 682, 


plea- 


| 
| 
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pleaſure (7); it is liable to his debts (8); 


and if he ſurvives, it is to all intents his 


own (9).—But if he dies firſt, and has made 
no diſpoſition thereof, he cannot diſpoſe of 


it by will (10).—So it is alſo of chattels 


perſonal or choſes in aftion,—theſe the huſ- 
band may have if he reduces them into 


poſſeſſion by law,—but if he dies before he 
has recovered them, they ſhall go to his 


wiſe (11).—So if an eſtray comes into the 
wife's franchiſe, and the huſband ſeizes it, 
it becomes his abſolutely, and he may diſ- 
poſe of it as he will: but if he dies without 
ſeizing it, his executors ſhall not ſeize it, 
but it ſhall go to the wife and her heirs (12). 


Bor if the huſband ſurvives the wife, the 
caſes in chattels real and choſes in action are 
very different, for he ſhall have the power 
by ſurvivorſhip, but not the latter (13), 
except in arrears of rent due to the wife 
before coverture, by ſtat. 32 H. VIII c. 3. 
for the only means he had to require it, 


was by ſuing in her right, which he cannot 


now do; yet he may be her adminiſtrator, 
and as ſuch, recover debts due to her, 


(7) Co. Litt. 46. (8) Ibid. 351. 

(9) Ibid, 300. (10) Ibid. 351. Poph. 5. 

(11) Co. Litt. 351, (12) Ibid. 

(13) 3 Mod. 186. * 10 C. I. ſeſſ. 2. c. 5. 
ſect. 1. 
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Also a wife may gain a property in ſome 
of her huſbands goods after his death, as 
her paraphernalia, or apparel, or ornaments 


ſuited to her rank, (over her dower or join- 


ture) (14). The jewels. of a peereſs are 
paraphernalia (15),—Such things, though he 
may diſpoſe of them in his life (16), he 
cannot deviſe by will, and ſhe may retain 
them againſt all perſons, except creditors, 
where there is a deficiency of aſſets (17).— 
And her neceſſary apparel are protected 
even _ thoſe claims (18). 


A CHATTEL Intereſt may be veſted by 


judgment of law, Here a diſtinction muſt 


be obſerved between property, the right of 
which 1s before veſted in the party, and of 
which poſſeſſion only is recovered ; and 
property, to which a man recovers the right 


as well as poſſeſſion by judgment at law.— 


Of the former ſort are choſes in ation, Of 
the latter are all penalties by particular ſta- 
tutes, as the penalty of five hundred pounds 
inflicted on perſons in particular offices, 
who neglect to take the oaths to govern- 
ment; which penalty, is given to the fir 
that ſues. And the king, who before the 


(14) Cro. Car. 343. 1 Rol. abr. 911. 2 Leon. 185. 

(15) Moor, 213. (16) Noy's max. c. 49.,— 
Grahme, v. Lord Londonderry, 24 Nov. 1746. Canc. 

(17) 1 P. Was. 730. (18) Noy's max. c. 49. 
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action brought, might grant a pardon, can- 
not, after ſuit commenced, remit any thing 
but his part of the penalty (19).—But par- 
liament may releaſe the informer's intereſt, 
Damages given by a jury are alſo of the 
latter claſs when given for battery, ſlander, 
or the like; for when the damages are aſ- 
ſeſſed, and judgment given thereon, the 
plaintiff then, and not before, acquires an in- 
ſtant right to that ſpecific.ſum. Under this 
head may well be referred all coſts and ex- 
pences of ſuit which are in the determina- 
tion of the courts; and may be therefore 
conſidered as an acquiſition made by judg- 
ment of law. $ 


155 (19) Cro. Eliz. 138. 11 Rep. 65. 


CHAP. 


* 


— 2 
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C H A F. XXX. 
Of Tithe by. _ Grant, and Crag. 


A GIFT or grant veſts a property in 
poſſeſſion, — a contract in action. 


Grrrs are diſtinguiſhed from grants; 
the former being gratuitous, the latter 
upon ſome conſideration, and are divided 
into chattels real, and chattels perſonal. 
Under the head of gifts and grants of chat- 
tels real, are all leaſes and other methods 
of conveying an eſtate, leſs than freehold, 
which are already conſidered in chap. 20. 
of this book, 


GranTs and gifts of chattels perſenal, are 
the act of transferring the right of them, 
which may be done by writing, or by word 
of mouth(1), atteſted by ſufficient evidences 
of which delivery is the ſtrongeſt. This 
conveyance, when voluntary, is uſually con- 
ſtrued fraudulent, if creditors or others be- 
come ſufferers. By 3 H. VII. c. 4. all deeds 
of gift of goods made in ruſt to the uſe of 


(1) Perk. lea. 57. g 
the 
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the donor, ſhall be void. By 13 El. c. 5. 
gifts and grants of chattels, as well as lands 
with intent to deſraud creditors (2), ſhall 
be void againſt ſuch to whom ſuch fraud 
would be prejudicial ; but againſt the gran- 
tor they ſhall ſtand good: and all perſons 
partakers, or privy to ſuch fraudulent grants, 


ſhall forfeit the whole value of the goods; 


one moiety to the king,. — the other, to the 
party grieved ; and ſhall ſuffer impriſon- 
ment for half a year. 


A TRuz gift or grant is accompanied 
with delivery of poſſeſſion; as if A. gives 
B. one hundred pounds, and puts him in 
poſſeſſion. This is a gift executed, and the 
donor cannot retract, though given with- 
out conſideration (3), unleſs it is prejudi. 
cial to creditors, or the donor was under 
ſome legal incapacity as dureſs ; or impoſed 
on by falſe pretences, ebriety, or ſurpriſe.— 
But if poſſeſſion be not given, it is then a 
contract, which one cannot be compelled to 
perform, but on good and ſufficient conſi- 


deration. 


A conTRACT conveys an intereſt in ac- 
tion, and is an agreement upon ſufficient 


2 10 C. I. ſell. 2. c. 3. ſeQ. 1, 2. ſo far as reſpeds 


lands. 


(2) See 3 Rep. 82. (3) Jenkſ. 109. 


con- 
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conſideration, to do or not to do a particu- 


lar thing; from which definition there a- 
riſes the agreement, the conſideration, the 


thing to be done or omitted. It is an agree- 


ment, as where A. contracts with B. for 
one hundred pounds, and thereby transfers 


a property in ſuch ſum to B. which is in 


action; and as by common law no choſe 


in action was transferable (0. ſo when it 
is ali gned to a third perſon, it muſt ſtill be 
ſued in the original creditor's:name.: But the 


king may give or receive an aſſignment of 
a choſe i in agar lah he eos 


Tas ene may be earned or im- 
plied. Expreſſed, when.the terms are avow- 
ed at the time of making ; as to deliver ten 
wum of hay. 


In plied, as if IT employ a man to do any 


work for me, the law implies that I under- 


took to pay him as much as his labour de- 
ſerves; and if I fail in my part of the agree- 
ment, it is implied, that I ſhall pay ſuch 
damages as the other ſuſtains by reaſon 
thereof, | 


A conTRACT may alſo be executed, as 
if A. agrees to change horſes with B. and 


(4) Co. Litt. 214, (5) Dyer 30. Bro. abr. tit, 
choſe in action, 1, 4. 


they 
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they do it immediately. Or it may be exe 
cutory, as if they agree to change nert 
weck. A comractꝭ -exerated (which is the 
ſame as a grant) conveys a _ in ae 
b e . in . 75 


A CONTRACT is, as Has! dou — 


an agreement upon ſufficient: conſideration. 


The former part has been ſhewed. Now, 


as to the conſideration, which muſt be a 


9s e eee | 


A eO -<ailerations) is \-that IE blood, 
or natural affection (6). This may be ſet 
aſide when it tends to defraud 3 or 

other 1 — | 


| A VALUABLE confideration for ia money, 
or the like, can never be impeached at law; 
and if there be an adequate . iti is ne- 
ver det aſide in equity. | 1 


* LUA BLE: aa are divided in- 
to four ſpecies. - iſt., Do ut des; as when 
I give money or goods on a contract, to 
be repaid money or goods for them. 2d. 
Facio ut facias; as if I agree to do work for 
a man, if he does work for me; or, that 
if A, the tenant, will repair his houſe; B. 


| Rep. 83. 
(6) 3 Rep. 93 the 
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the landlord will not ſue for. waſte : or, if 
A. will, not trade to Liſbon, B. will not 


trade to Marſeilles. 3d. Facio ut des; 


when a ſervant hires himſelf for certain 
wages, here he contracts to do his maſter's 
ſervice, to earn that ſpecific ſum ; other- 
wiſe, if he be hired: generally, for then he 
is under an implied contract to perform this 
ſervice for what it ſhall be really worth. 
4th. Do ut facias; when I agree to give 
a ſeryant ſuch wages when he performs ſuch 
work. 


— 


A conSIDERATION is abſolutely nocef- 
ſary to form a contract; for a nudum pactum, 
or agteement, to do any thing on one ſide, 
without any compenſation on the other, is 
totally void (5). But any degree of re- 
ciprocity will prevent the 925 from being 
. | 


Tuns 3 * doth not hold good | in 
ſome caſes (8), where the agreement is au- 
thentically proved by written documents; 
for a man ſhall not be allowed to aver the 
want of conſideration where he enters into 
a voluntary bond (g). or gives a note (10), 
or the like. Courts of juſtice will ſupport 


(7) Dr. and St. 2. c. 24. (8) Plow. 308, 309. 
(9) Hard. 200. 1 Ch. rep. 157. (to) Lord Raym. 760. 


Vor. I. 2 | both, 
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both, as againſt the contractors, but not to 
the prejudice of creditors or third perſons, 


Ws are next to conſider the thing agreed 
to be done, or omitted, The moſt uſual con- 
tracts by which chattels perſonal may be 
acquired are, iſt. Sale, or exchange, 2d. 
Bailment. zd. Hiring and borrowing, 4th, 
Debt. 


a ds - > 3 3 


Sale is the transferring of goods for mo- 
ney.— Exchange is the commutation of goods 
for goods, When the vendor hath the pro- 
perty of the goods, he may diſpoſe of them 
to whomſoever he pleaſes, unleſs judgment 
has been obtained againſt him, and the exe- 
cution actually delivered to the ſheriff, — 
Then the goods ſhall be bound to anſwer 
the debt from the delivery of the writ, by 
29 C. II. c. 3*. This is for the benefit of 
purchaſers; for formerly they were bound 
from the fete (11), which is yet the law be- 
tween the parties; for if a defendant dies 
after awarding, and before delivery of the 
writ, his goods are bound in his executor's 
hands (12). If A. agrees with B. for goods 
at a certain price, he may not take them 
until he pays for them; for it is no ſale 


©@@ns. pM dls 
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d 5 W. III. c. 12. ſea. 8. 
(11) 8 Rep. 171. x Mod. 188. (12) Comb. 32. 


12 Mod. 5. 
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without payment, unleſs the contrary be 
agreed. So if A. ſays the price is four 
pounds, and B. ſays he will give it, the 
bargain is ſtruck, and neither may be 
off, if poſſeſſion is tendered by the other 
party. But if the money be not paid, nor 
the goods delivered, nor tender made, nor 
any ſubſequent agreement, the owner may 
diſpoſe of the goods as he pleaſes (13). But 
if even a penny is delivered by way of ear- 
neſt, the property is abſolutely bound by 
it, and the vendee may recover the goods 
by action, and the vendor the price of 
them (14). 


By 29 C. II. c. 3. no contract for the 
ſale of goods ſhall be valid to the value of 
ten pounds, or upwards, unleſs the buyer 
receives part of the goods; or, unleſs he 
gives part of the price to the vendor, as ear- 
neſt, to bind the bargain, or in part of pay- 
ment; or, unleſs ſome note be made by the 
party, or his agent, who is charged with 
the contract. With regard to goods, under 


(13) Hob. 41. Noy's max. c. 42. 

© By 2 Ann. c. 15. ſect. 12. no perſon that ſells cattle 
in any fair, &c. ſhall be obliged to wait for the buyer 
(although earneſt is given) above two hours; but he may 
ſell them to any other perſon; and if he loſes his market, 
he has an action againſt the buyer. 


(14) Noy's max. C. 42. « + W. III. c. 12. ſect. 17. 
2 2 ten 


340 A Comrakartive View of the 


ten pounds, no contract for the ſale of them 
ſhall be valid, unleſs the goods are to be 
delivered within a year, or unleſs the con- 
tract be in writing, and ſigned by the party 
who is to be charged therewith. 


As ifoon as. the bargain is ſtruck, the 
property of the goods is transferred by the 


vendor to the vendee, but the vendee may 


not take .the, goods till he tendets the 


price (15): But if he tenders the money, 
and it is refuſed, the vendee may ſeize the 
goods, or have an action for detaining them. 
And by a regular ſale, without delivery, the 
property is ſo abſolutely veſted, that if A. 
ſells a horſe to B. for ten pounds, and B. 
pays earneſt, or ſigns a note of the bargain, 
and afterwards before delivery of the horſe, 
or money paid, the horſe dies in the ven- 
dor's cuſtody, ſtill he is entitled to the mo- 


ney (16). 


PRorERTT may be transferred by ſale, 
though the vendor hath. none at all in the 
goods as all goods ſold and contracted for 
in fairs or markets overt, ſhall be good be- 
tween the parties, and alſo binding on all 
who have any right or property there- 
in (17). 

(15) Hob. 41. (16) Noy's max. c. 42. 
(17) 2 Inſt, 713. 
MARKET 
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MaxxErT overt- in the country is only 
held on the ſpecial days provided for by 
charter, or preſcription. In London every 
day is market day (except Sunday) (18). 
The market place ſet apart by cuſtom for 


the ſale of particular goods, is in the coun- 


try the only market overt (19), But in 
London, every ſhop is market overt for 
ſuch goods as the owner profeſſes to trade 
in (20). But if my goods are ſtolen, and 
ſold out of market overt, I may take them 
wherever I find them. 


By 1 Jac. I. c. 21. the ſale of any goods 
wrongfully taken to any pawn-broker in, 
or within two miles of London, ſhall not 
alter the property. And even in market 
overt, if the goods be the property of the 
king, ſuch ſale will not bind him, though 
it binds infants, feme coverts, idiots, luna- 
tics, or perſons beyond ſea. If the goods 
be ſtolen from a common perſon, and then 
taken by the king's officer from the felon, 
and ſold in open market; ; ſtill if the owner 
has uſed due diligence in proſecuting the 
thief to con viction, he does not loſe his pro- 
perty in the goods (21). So, if the buyer 


(18) Cro. Jac. 68.— And fiow the reaſons in this caſe 

it ſhould ſeem as if every town had the ſame allowance, 
(19) Godb. 131, (20) 5 Rep. 83. 12 Mod. 521. 
(21) Bacon's uſe of the law, 158, 


knoweth 
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knoweth the property not to be in the ſel- 
ler; or, if there be any fraud in the tranſ- 
action, —if he knew the ſeller to be an in- 
fant, or feme covert, not uſually trading for 
herſelf, If the ſale be not originally made 
in the fair or market, or not at the uſual 
hours, the owner's property is not bound 
thereby (22). If a man buys his own goods 


in a fair or market, the contract of ſale 


ſhall not bind him ſo as to render the price, 
unleſs the property had been previouſly al- 
tered by a former ſale (23).—And notwith- 
ſtanding any number of intervening ſales, 
if the original vendor, who ſold without 
having the property, comes again into the 
poſſeſſion of the goods, the original owner 
may take them when found in his hands 
who was guilty of the firſt breach of juſ- 
tice (24). 


Tu property in horſes is not ſo eaſily 
changed. For whatever price may be gi- 
ven, or how long ſoever the poſſeſſion of 
the horſe is kept before it be claimed, yet 
one gains no property therein if ſtolen, un- 
leſs it be bought in a fair or market overt; 
nor even then, without conforming to the 
directions laid down by 2 P. and M. c. 7. 


(22) 2 Inſt. 713, 714. (23) Perk. ſect. 93. 
(24) 2 Inſt. 713. 


and 
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and 31 El. c. 12*, by which every horſe ſo 
to be ſold ſhall be openly expoſed in the 
time of ſuch fair or market for one whole 
hour. between ten in the morning and ſun- 
ſet, in the public place uſed for ſuch ſale, — 
That the horſe ſhall be brought by the ven- 
dor and vendee to the toll-gatherer, or book- 
keeper; that toll be paid, if due; if not, 
one penny to the book-keeper, who ſhall 
enter the price, colour and marks, with the 
names, additions, and abodes of the vendor 
and vendee ; the former, on his own know- 
ledge, or teſtimony of ſome credible wit- 
neſs. And even theſe precautions ſhall not 
take away the property of the owner, if 
within ſix months after the horſe is ſtolen, 
he puts in a claim before the mayor or juſ- 
tice of the diſtri in which the horſe ſhall 
be found, and in forty days after prove his 
property by the oath of two witneſſes, and 
alſo tenders the perſon in poſſeſſion ſuch 
price as he bona fide paid. But if any one 
point be omitted in the ſale, it is utterly 
void; and the owner may, at any diſtance 


of time, ſeize, or bring an action for his 


horſe, wherever he finds him, 


A PURCH+50R may have ſatisfaction of 
the ſeller, if he ſells goods as his own, and 


* 4 Ann. c. II. ſeQ. 1, 2, 3. 
the 
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the title proves deficient, without any war- 
ranty expreſſed (25). But the vendor is not 
bound to anſwer, unleſs he expreſly war- 
rants them to be ſound and good (26); or 
unleſs he knew them to be otherwiſe, and 
uſed any fraud to diſguiſe it (27); or, un- 
leſs they turn out different from what he re- 
preſented them. 


Bailment is the delivery of goods on truſt, 
on a contract expreſſed or implied that it 
ſhall be faithfully executed on the part of 
the bailee ; as if cloth be delivered to a 
taylor, he has it on an implied contract to 
render it back, made in a workman like 
manner (28). If a man' takes a horſe, &c. 
to depaſture on his grounds (called agi/t. 
ment) it is on a contract to return it on de- 
mand (29). So a pawn-broket, and the 
like. If a friend delivers any thing to a 
friend to keep for him, the receiver is bound 
to return it on demand. A general bail- 
ment will not charge the bailee, unleſs the 
loſs happens by groſs neglect. But if he 
ſpecially undertakes to keep the 'goods ſafe 
and ſecure, he is bound to anſwer all da- 
mages for want of that care which a prudent 
man would uſe (30). 


(25) Cro. Jac. 474. 1 Rol. abr. go. (26) F. N. B. 94. 

(27) 2 Rol. rep. 5. (28) 1 Vern. 268. 

(29) Cro, Car. 271. (30) L. Raym. 909. 12 Mod. 487. 
. Firing 
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Hiring and borrowing differ only, that 
the former is for a price, the latter is mere- 
ly gratuitous. They both give a qualified 
property to the poſſeſſion. Thus if a man 
hires or borrows a horſe for a certain time; 
at the expiration thereof his qualified pro- 
perty determines, and the owner becomes 
intitled to receive back his property and 
(in hiring) his price alſo ( 31) 


THERE is one ſpecies of this, the moſt uſual 
of any, called intereſt, by thoſe who think it 
lawful, and «/ury by thoſe who do not think 
ſo. Theexorbitance or moderation depends 
on two circumſtances ; the inconvenience 


of parting with the money, and the hazard 


of loſing it entirely. If there is nd inconve- 
nience, there ſhould be'no intereſt, but what 
is equal to the hazard; ſo if there be no 
hazard, there ought to be no intereſt, but 
what ariſes from the inconvenience of /end- 
ing.—Thus if the quantity of ſpecie in the 
kingdom be ſuch that the inconvenience of 
lending for a year is computed at three per 
cent, A man that has money will lend it 
on good perſonal ſecurity at five per cent. 
allowing two per cent. for the hazard run, 
On landed ſecurity, at four per cent. the 


(31) Yelv. 172, Cro. Jac. 236, 


hazard 
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hazard being leſs; and to the Mate, at 
three per cent, the hazard being none at 


all. 


SOMETIMES hazard is greater, whence 
ariſes, 1ſt. Bottomry, or reſpondentia. 2nd, 
Policies of inſurance. Bottomry is where the 


owner of a ſhip takes up money to enable 


him to carry his voyage on, and pledges the 
bottom of the ſhip (pars pro toto) as ſe- 
curity for the repayment. If the ſhip be 
loſt, the lender loſes all his money :;—If the 
ſhip be brought home, it and the tackle, 
as well as the perſon of the borrower is an- 
ſwerable. If the loan be on the goods, and 
not on the veſſel, then the borrower is only 
anſwerable, and is ſaid to take up money 


at reſpondentis, Theſe terms are applied 


where-ever the money is borrowed, not on 
the ſhip and goods only, but on mere ha- 


zard of the voyage; as when a man lends 


one a thouſand pounds to be employed in a 
beneficial trade, with condition to be repaid 
with extraordinary intereſt, in caſe the 
voyage be ſafely performed (32), which kind 
of agreement is called fenus nauticum, and 
ſometimes ura maritima (33). 


(32) 1 Sid. 27. (33) Molloy de Jur. Mar. 361. 
Malyne lex mercat, b. 1. c. 31. | 
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By 19 G. II. c. 37. where the veſſels are 
bound to or from the Eaſt Indies, all money 
lent on bottomry or reſpondentia ſhall be 


on the ſhip or merchandize only.—That the 


lender ſhall have the benefit of ſalvage ; and 
that if the borrower has not on board, effects 
to the amount of the ſum borrowed, he 
ſhall be reſponſible to the lender for 1o 
much as he has not laid out with legal in- 


tereſt, and all charges, although the ſhip 
be loſt. 


2d. Policy of inſurance is a contract be- 
tween A, and B. that upon A's paying an 
equivalent for the hazard run, B. will in- 
demnify him. This has the doctrine of in- 
tereſt as to hazard, but not inconvenience, 
becauſe the money is not advanced till the 
loſs actually happens. By 19 G. II. c. 3. 
all inſurances, intereſt or no intereſt, 
(which is inſuring ſums without having 
property on board) or without farther proof 
of intereſt than the Policy, or by way of gam- 
ing or wagering, or without benefit of ſal- 
vage to the inſurer, ſhall be totally void, 
except on privateers, or ſhips in the Spaniſh 
and Portugueſe trade. That no re- aſſurance 
ſhall be lawful, unleſs the former inſurer 
ſhall be inſolvent or dead. And that in the 
Eaſt India trade, the lender on bottomry or 
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reſpondentia .ſhall alone have a right to be 
inſured for the money, lent, and the bor. 
rower ſhall recover no more on any aſſur- 
ance than the ſurplus of his property, above 
the value of the bottomry or reſpondentia 


bond. 


Ir a contract be made which carries in- 
tereſt in a foreign country, payment muſt 
be made according to the rate of intereſt i in 


that country (34). 


Tux laſt ſpecies of contract is deli, 
whereby a choſe in action is mutually ac- 
quired and. loſt (35). It is chiefly divided 
into debts of record, debts by ſpecial, and 
debts by ſimple contract, 


A debt of record is, where. it appears due 
by the evidence of a court of record; as 
when a ſum. is * due on a ſuit at 


law. 


RRCOENIZZANcE is money acknowledged 
to be due to the crown, or a ſubject, 1 in pre- 
ſence of a court or magiſtrate. | Py 


(34) 1 by caſes abr. 289. 1 P. Wms. 395, 
65) F. N. B. 119. LE 


Deli. 
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Debts by ſpecialty, are ſuch whereby a ſum 
of money is acknowledged to .be .due by 
deed under ſeal; as a bond, leaſe, or the 
like. 


Debts by ſimple contract ariſe by mere oral 
evidence, or by note unſealed. , By 29 C. II. 
c. 3. no executor or adminiſtrator ſhall be 
charged by any ſpecial promiſe to anſwer 
damages out of his own eſtate. And no 
perſon ſhall be charged on any promiſe to 
anſwer the debt of another; or on any 
agreement in conſideration of marriage, or 
on any contract of ſale of a real eſtate ; or 
on agreement that is not tb be performed 
within a year, unleſs the agreement. be in 
writing, and ſigned by the party, or by ſome 
one by his authority. 


BiLLs of exchange, and promiſſory notes, 
demand more particular regard, A bill of 
exchange is a letter by A. to B. defiring 
him to pay a third perſon a ſum of mone 
on his account. The perſon who writes 
this letter is called the drawer; he to whom 
it is written, the drawee; and the third 


perſon, the payee. 


% W. III. c. 12. ſect. 4. 
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THESE bills are either foreign or inland... 
Foreign, when drawn by a merchant here, 
on one abroad, or vice verſa.—Inland, when 
the drawer and drawee reſide in the king- 
dom. Formerly the former were more re. 

garded; but, by 9 and 10 W. III. c. 1). 
ond 3 and 4 Anne, c. 9. they are on the 
ſame footing. 


Promiſſory notes are a direct engagement 
in writing, to pay a ſum therein named to 
a perſon (or, as may be, his order). Theſe, 
by 3 and 4 Anne, c. 9*. are aſſignable, as 
bills of exchange. The payee may, by writ- 
ing his name ia dor, aſſign over his whole 
property to bearer, or to any perſon by 
name, who may aſſign to another in 1nfini- 
tum. And a promiſſory note to A. or 
bearer, is negotiable without any indor ſe- 
ment, and payment may be demanded by 
any bearer (36). But in a bill, the payee 
or indorſee is to offer it for acceptauce, which 
may be done either verbally, or in writing; 
by which the drawee makes himſelf liable 
to pay it (37); but it muſt be accepted in 


s 8 Anne, c. 11. ſeQ. 9. 

(36) 2 Shower. 235. Grant v. Vaugh. T. 4. G. 3. 
B. R. 

b 8 Anne, c. 11. ſeQ. 1, 4, 5. in writing * 

(37) © Stra. I000. 


writing 


ö 
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writing under, or on the back of the bill, 
to make the drawer liable to coſts. 


Ir the drawee refuſes to accept the bill, 
if for twenty pounds, or upwards, and that 
it is expreſſed to be for value received, the 
payee or indorſee may proteſt it for non- 
acceptance, by ſome notary ; and if no ſuch 
be reſident in the place, then by any ſub- 
ſtantial perſon, in preſence of two credible 
witneſſes; of which the drawer muſt have 
notice within fourteen days. If it be ac- 
cepted, and the drawee refuſes to pay it 
within three days after it becomes due, 
(which three days are called days of grace ) 
it muſt then * be proteſted, as before, for 
non-payment; and muſt be alſo notified 
within fourteen days, to the drawer, who, 
on producing ſuch proteſt for non-accep- 
tance, or non-payment, is bound to make 
good not only the amount thereof (which 
he is bound to do without any proteſt, in a 
reaſonable time, by the cammon law (38), 
but all intereſt and charges from the time 
of making ſuch proteſt. But if no proteſt 


i 8 Anne, c. 11, ſect 1, 2. five pounds or upwards, 

* 8 Anne, c. 11. ſect. 5. inland bills may be with- 
held from proteſt until the fourteenth day after expiration 
of the three days. 

(33) Lord Raym. 993. 

be 


5 352 A ComraraTive View, Ge. 


be made or notified to the drawer, and any 
damage accrues. by ſuch neglect, it ſhall 
fall on the holder of the bill. 


. ei» BY "It myſt be, n of 


the drawer as ſoon as, conveniently. r may. be. 
If it be an indorſed bill, and the, — 


cannot be got to diſcharge. it, the _indorſee 


may call on either the drawer or the, in- 


dorſer to pay it —And if there arg. many 
indorſers, he may call on any of them. 


CHAP. 
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C H A F. XXXL 
Title by Bankruptcy. 


A BANKRUPT is a trader who ſe- 
cretes himſelf, or does certain other acts 
tending to defraud his creditors, 

We have ſeen, in chap. 18. of this book, 
ſo far as related to the transfer of the real 
eſtate of a bankrupt. Here we are to treat 
of the diſpoſition of his chattels. By 13 El. 
c. 7. bankruptcy is confined to perſons 


uſing the trade of merchandize in groſs, or 


in retail, by way of bargaining, exchange, 
bartering, cheviſance (that is, making con- 
tracts) or otherwiſe ; or who have ſought 


their living by buying or ſelling. By 2r 


Jac. I. c. 19*. ſcriveners, receiving other 
mens money and eſtates in their truſt and 
cuſtody, are made liable to the ſtatute of 
bankruptcy. And the benefits, as well as 
penalties thereof, are extended to aliens and 
denizens. By 5 G. II. c. 30. ſe. 39 
bankers, brokers, and factors, are made liable 


* 11 and 12 G. III. c. 8. ſect. 1. b Ibid. 
© I bid. 
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to the ſtatute.— But no farmer, grazier, of 

drover, can (as ſuch) be deemed a bank- 

rupt, ſet. 40. A receiver of the king's 

taxes is not capable (as ſuch) to be a bank- 
rupt. 


By the ſame ſtatute, ſect. 23 *. no per- 
ſon can have a commiſſion awarded againſt 
him, unleſs at the petition of one creditor, 
to whom he owes one hundred pounds; 
or two, to whom he owes one hundred and 
fifty pounds; or of more,, to whom toge- 
ther he owes two hundred pounds. 


Ix has been held, that buying and ſelling 
only, will not qualify a man to be a bank- 
rupt, unleſs he gets a livelihood by it. No 
handicraft occupation will make a man a 
bankrupt; asa huſbandman, and the like (1), 
An innkeeper (as ſuch) cannot be a bank- 
rupt (2), becauſe his livelyhood ariſes more 
from the uſe of his rooms and attendance: 
Neither can a ſchoolmaſter (3). But if per · 
ſons buy goods, and make them into ſale- 
able commodities (as ſhoemakers) they may 
be bankrupts (4). One ſingle act of buying 


4 11 and 12 G. III. c. 8. ſect. 2. e Tbid. ſect. 1. 


(1) Cro. Car. 31. (a) Ibid. 349. Skin. 291. 
(3) 3 Mod. 330. Skin, 292, (4) Cro. Car. 31. 
Skin. 292. | 


and 
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wy ſelling will not .make a bankrupt, but 
peated ones, and profit by them. Buying 
= 4 ſelling bank-ſtock will not make a 
baukrupt (5); neither will buying or ſelling 
under particular reſtraints, or for particular 
purpoſes; 4s if a commiſſioner of the navy 
buys victuals for the fleet, and ſells the ſur- 
plus (6). An infant cannot be a bankrupt; 
but a feme covert r be one, in London, 
me cuſtaw (7) 2125: _— 0 | 


N MAN may Wenne a bankrupt, by * Hor 
parting from the realm, with intent to de- 
fraud his creditors: —by keeping his own 


houſe: privately, ſo: as not to be ſeen or 


ſpoken to by his creditors,” except for juſt 
and neceſſary. cauſes : both Which are by 


13 El. C765 D 1 Jac. 1. c. rho departing 


60 2. P. We. 308, (6) Skin. 292. | 1 Salk. 110. 

(7) La vie v. Philips, D 

f x1 and 12 G. III. c. 8. ſect. 1. The ſame ſeveral acts 
amount to a commiſſion of bankruptcy; and the whole law 
ſeems io correſpond, except where noted here: If the 
creditor ſhall ſuffer himſelf to lie in goal, heſhall bedeemed 
a bankrupt from the day of the arreſt, ſect. 11,—If after 
commiſſion iſſued, the bankrupt gives any money, &c. to 
the perſon who ſued it out, ſo that ſuck perſon {hall receive 
a larger dividend than the other creditors, the commiſſion 
ſhall be ſuperſeded, but ſuch ſhall be deemed an, act of 
bankruptcy, and a new commiſſion may iſſue, under which, 
ſuch creditor ſhall | be barred trom all right to receive any 
payment, 


A 2 2 from 
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from his own houſe with intent to ſecrete 
himſelf and defraud his creditors, —procur- 
ing or ſuffering himſelf willingly to be ar- 
reſted, outlawed, or impriſoned, without 
Juſt and lawful cauſe, —procuring his mo- 
ney, goods, chattels, and effects to be at- 
tached or ſequeſtered by any legal proceſs, — 


making any fraudulent conveyance to a 


friend or ſecret truſtee of his lands, tene- 
ments, goods, or chattels —By 21 Jac. l. 
c. 19. procuring any protection, not being 
himſelf privileged by parliament, in order 
to ſereen his perſon from arreſts.— by en- 
dea vouring, or deſiring, by petition to the 
king, or bill exhibited in any of the courts, 
againſt any creditor, to compel him to take 
leſs than his juſt debts, or to procraſtinate 
the time of payment originally contracted 
for,—lying in priſon for two months, or 
more, on arreſt or other detention for debt, 
without finding bail to obtain his liberty,— 
_ eſcaping from priſon after an arreſt for a juſt 
debt of one hundred pounds, or upwards. 
By 4 G. III. c. 33. neglecting to make ſa- 
tisfaction for any juſt debt to the amount of 
one hundred pounds, within two months af- 
ter legal proceſs, upon any trader, having 
privilege of parliament. 


. Ir has been determined,» that a man's 


moving his goods privately, to prevent their 
being 
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being ſeized in execution, was no act of 
bankruptcy (8)*, for the ſtatute only men- 
tions, fraudulent gifts to third perſons, and 
procuring them to be ſeized by ſham pro- 


' ceſs. So it has been determined, that a 


banker's ſtopping payment is no act of bank- 
ruptcy.; and if he is arreſted, and puts in 
bail, till it is no act of bankruptcy (9): 
but if he goes to priſon, and lies there two 
months, then, and not before, he is a bank- 
rupt. | 


Tux proceedings on a commiſſion of 
bankruptcy are, firſt, There muſt be a peti- 
tion to the lord chancellor, by one creditor 
(or more, being partners) whoſe debt a- 
mounts to one hundred pounds; of two cre- 
ditors, of one hundred and fifty pounds ; 
or of three or more, whoſe debts amount to 
two hundred pounds; and an affidavit of 
the truth of the reſpective debts: - upon 
which he grants a commiſſion to ſuch perſons 


(8) Lord Raym. 725. 

This determination appears to be of no avail under the 
Iriſh bankrupt law, becauſe the ſtatute mentions, ſeQ. 1. 
« or their goods, dec. to be attached, ſequeſtered, or taken 
« in execution, or make, or cauſe to be made, any fraudu- 
« lent grant or conveyance of their Jands, &c. to the intent 


« or whereby their creditors mp be defeated or delayed 
« from recovery, & c. 


(9) 7 Mod. 139. 
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as he pleaſes.— The petitioners enter into a 
bond of two hundred pounds to make the 
party amends if they do not prove him a 
bankrupt'. And if they have received any 
money or reward from the bankrupt to ſue 
out the commiſſion, they fthall forfeit not 
only ſuch money, but alſo their debt. 


Tus commiſſioners are to meet at their 
own expence, and to take an oath for the 
due execution of their commiſſion, and are 
to be allowed a ſum, not exceeding twenty 
ſhillings a-day each, at every ſitting.— And 
no commiſſion of banktupt ſhall abate by 
any demiſe of the crown. 


Tux commiſſioners are firſt to receive 
proof of the perſon's being a trader, and 
having committed ſome act of bankrupty; 
then to declare him a bankrupt (if ſo prov- 
ed), and to give notice in the Gazette, and 
appoint three days of meeting.—At one of 
theſe meetings, afjgnees muſt be choſen by 
the major part in value, of the creditors, 
who ſhall then have proved their debts,.— 
| but they may be originally appointed by the 
commiſſioners, and afterwards approved or 
rejected by the creditors. No creditor ſhall 


h 11 and 12 G. III. c. 8. ſeQ. 10. and unleſs they prove 
their debts before the gommiſſioners, or at a trial at laws 
if ſuch may be. 

be 
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pe admitted to vote for aſſignees whoſe 


debt, on a balance, does not amount to 
ten pounds. 


Ar the third meeting at fartheſt, which 
muſt be on the forty-ſecond day after ad- 
vertiſing in the gazette, the bankrupt, upon 
notice alſo perſonally ſerved on him, or left 
at his uſual place of abode, muſt ſurrender 
himſelf to the commiſſioners, and mult 
thenceforth conform himſelf to the direc- 
tions of the ſtatutes; or in default, ſhall 
be guilty of felony, without benefit of cler- 
gy, and ſhall ſuffer death; and his goods 
and eſtates ſhall go among his creditors, If 
he abſconds, or is likely to run away be- 
tween the commiſſion iſſued and the laſt 
day of ſurrender, he may be apprehended, 
and committed to the county goal © —And 
the commiſſioners are impowered immedi- 
ately to grant a warrant to ſeize his goods 
and papers —The warrant for his perſon 
muſt be, by a judge, or juſtice of the peace, 


1 11 and 12 G. III. c.8, ſect. 26. the lord chancellor 
may enlarge the day for ſurrendering, for a time not ex- 
ceeding fifty days, to be computed from the forty- ſecond 
day, ſuch order for enlargement being made ſix days at 
leaſt before the time the bankrupt was to ſurrender. | 

* Ibid. ſe . 30. Upon proof of the commiſſion being 
iſſued, and the perſon proved a bankrupt, it ſhall be lawful 
to grant the reſpective warragts. 

Tur 


360 A Comrarartive View of the 


Tux commiſſioners are to examine him, 
touching all matters of his trade and effedds. 
They may alſo ſummon his wife, or any 
other perſon, and examine them as to his 
affairs. If any of them refuſe to anſwer, 
or do not anſwer fully to any lawful queſ- 
tion, or ſhall refuſe to ſubſcribe to ſuch 


examination, the commiſſioners may com- 


mit them without bail, till they make and 
ſign a full anſwer; in which committal, 
the queſtion, ſo refuſed, muſt be ſpecifi- 
ed.——And any goaler ſuffering an eſcape, 
ſhall forfeit five hundred pounds to the cre- 
ditors, 


Tur bankrupt is bound, on pain of 
death, to make a full diſcovery of all his 
eſtates and effects in expectancy and poſſeſ- 
ſion, and how he has diſpoſed of the ſame, 
together with all books and writings relating 
thereto; and to deliver up all in his own 
power to the commiſſioners (except his, his 
wife's and children's neceſſary apparel.) If 
he conceals any effects to the amount of 
twenty pounds, or with-holds any books 
or writings, with intent to defraud, he ſhall 
be guilty of felony, without the benefit of 
clergy, 


II and 12 G. III. c. 8, ſeQ. 36. three hurdred pounds. 


AFTER 
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ArTaa the time allowed to the bank- 
rupt for diſcovery is expired, any pegſon 
diſcovering any part of his eſtate before un- 
known, ſhall receive five per cent. of ſuch 
effects, and ſuch farther reward as the aſ- 
ſignees ſhall think fit. 


Any truſtee who wilfully conceals any 
eſtate of the bankrupt after the forty-two 
days, ſhall forfeit one hundred pounds, and 
double the value of the eſtate concealed, to 
the creditors, 


Ir the creditors of the bankrupt, or four 
parts in five of them, in number and 
value (but none of them creditors under 
twenty pounds), will ſign a certificate of the 
bankrupt's having made an ingenuous diſco- 
very, having conformed to the direction of 
the law, and having acted in all points 
agreeable to them; the commiſſioners are 
then to ſign ſuch certificate under their 
hands and ſeals, and to ſend it to the lord 
chancellor, and he, or two judges whom he 
may appoint, on oath, made by the bank- 
rupt, that the certificate was obtained with- 
out fraud, may a/low or diſallow it on cauſe 
ſhewed by any of the creditors. If no cauſe 
is ſhewed, the certificate is allowed of courſe, 
and then the bankrupt is entitled to a de- 


cent 
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cent allowance out of his effects v. If his 
effefts will not pay ten ſhillings in the 
pound, he is left to his commiſſioners and 
aſſignees to allow him a ſum, not exceeding 
three per cent. If they pay ten ſhillings in 
the pound, he is allowed five per cent. If 
twelve ſhillings and ſix pence in the pound, 
then ſeven and an half per cent. If fifteen 
ſhillings in the pound, then ten per cent. 
provided ſuch allowance does not in the firſt 
| caſe exceed two hundred pounds ;—in the 
ſecond, two hundred and fifty pounds ;— 
and in the third, three hundred pounds, 
He has alſo an indemnity granted to him of 
being free, and diſcharged of all debts owing 
by him when he became a bankrupt, even 
though he lies in priſon upon execution, 


Ir any creditor produces a fictitious debt, 
and the bankrupt does not make diſcovery, 
he loſes all theſe advantages.—So likewiſe, 
if he ever has given above one hundred 
pounds, as a marriage portion, with any 
child, unlefs at that time he had effects to 


= 17 and 18 G. III. c. 48. ſect. 1, 2. If it appears to 
the major part of the commiſſioners, that the bankrupt hath 
not fairly and honeſtly kept and entered in his books of 
account, all his dealings and tranſactions, or that he hath 
not made out an inventory, once in two years at leaſt, of 
all his effects, he ſhall not be entitled to any benefit under 

this or the former act. 
pay 
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pay all his debts.—So, if he has loft five 
pounds at any one time, or one hundred 
pounds“, within a twelve month, at any 
gaming whatever.—So, if a man has been 
once cleared by a commiſſion of bankruptcy; 
or has compounded with his creditors; or has 
been delivered by an ad of info/vency (which 
is an act occaſionally paſſed by the legiſla- 
ture*, whereby all perſons who are either 
toa low to be objects of the bankrupt laws, 
or are not in a mercantile ſtate of life, are 
diſcharged from all ſuits and impriſonment, 
upon delivering up all their effects to their 
creditors, on oath, at the ſeſſions or aſſizes; 
in which caſe their perjury or fraud is uſual- 
ly puniſhed with death) and afterwards 
become a bankrupt, and does not pay fit- 
teen ſhillings.in the pound; he is thereby 
only indemnified as to his perſon ; but any 
future eſtate he may acquire remains liable 
to his creditors, except his tools, neceſſary 
apparel, and houſhold goods“. 

THE 


and 12 G. III. c. 8. feQ. 51. three hundred pounds. 

One ot which was enaQed in 17 and 18 G. III. c. 14. 
and is directed to be open to the application of debtors, 
until the firſt of May 1780. 

By 17 and 18 G. III. c. 45. ſect. 9. any perſon who 
having been a bankrupt and obtained a certificate, ſhall 
again become a bankrupt, and not have ſufficient to pay 
his creditors, whatever property he ſhall acquire ſubſe- 


quent 
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TRE commiſſioners may, by warrant, 
direct any houſe or tenement of the bank- 
rupt's to be broke open, to ſeize his goods 
in poſſeſſion; or his debts and other choſer 
in action. And they are to aſſign over to 
the aſſignees all his property, and thereby 
his eſtates become as much veſted in them 
as they had been in the bankrupt; and 
they ha ve the ſame remedies to recover 
them (10). 


Tk commiſſion, when ſued out, has 
retroſpect to the original act of bankrupt- 
cy (11). If an execution be ſued out, but 
not executed on the bankrupt's effects until 
after the act of bankruptcy, it is void“, as 
againſt the aſſignees. But the king is not 
bound by this fictitious relation (12). 


Br 19 G. II. c. 32. no money paid by a 


bankrupt to a bone fide creditor, even after 


quent to his ſecond failure, ſhall be ſubje& to all ſuch 
debts as were conttadcd by him after the time of having 
firſt become a bankrupt. 

(10) 12 Mod. 324. (11) 4 Burr. 324- 

By 11 and 12 G. III. c. 8. ſect. 5. a judgment obtained 
before the bankrupt came under the deſcription of this act, 
ſo as to enable him to be a bankrupt, ſhall remain of full 
force. | 

(12) 1 Atk. 262. Viner abr. tit. creditor and bankrupt, 
104. 


an 
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an act of bankruptcy done, ſhall be re- 
funded. By 1 Jac. I. c. 15. no debtor that 

ays a bankrupt without knowing him to 
be ſo, ſhall be liable to pay it again. 


Tux aflignees may purſue any legal 
means to recover the property, but cannot 
commence a ſuit in equity, or compound 
any debts due to the bankrupt, nor refer 
any matters to arbitration, without con- 
ſent of the major part of the creditors in 
value, at a meeting to be held for that pur- 
poſe, by notice in the gazette. 


Tu aſſignees muſt ', within twelve 
months, make a dividend to ſuch as have 
before, or ſhall then prove their debts, of 
which there muſt be a notice given twenty- 
one days before the meeting. And the aſ- 
ſignees are to ſwear to their accounts, if 
required. The dividend muſt be rateably, 
according to the quantity, without regard 
to the quality. Mortgagees are ſafe, for 
the commiſſion of bankrupt reaches only 
to the equity of redemption (13). So are 
all perſonal debts, where the creditor has a 


t and 12 G. III. c. 8. ſect. 63. if paid before ſuing 
ſorth the commiſſion. 

* Ibid. ſect. 53. after four, and within twelve months. 

(13) Finch, rep. 466. Vid. ſame ſtat. 


pledge 
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pledge in his hands, or has taken the bank. 
rupt's lands in execution. 


By the equity of 8 Anne, c. 14 a land- 
lord ſhall be paid one year's rent in prefer- 
ence to other creditors, although he hath 


neglected to diſtrein, while the goods re- 
mained on the premiſſes, which he is other- 


wiſe intitled to do for his entire rent, be 
the quantum what it may (14). But elſe, 
all debts are on a level. Debts not due at 
the time of the dividend made, ſhall be paid 
equally with the other, deduQting there- 
from the intereſt (15). And inſurances and 
obligations on bottomry and reſpondentia, 
bona fide, made by the bankrupt, though 
forfeited after the commiſſion 1s awarded, 
ſhall be looked on as debts contracted before 
an act of bankrupty. 


Wrrn eighteen months after the com- 
miſſion is awarded, a ſecond and final divi- 
dend ſhall be made, unleſs all the effects 


were exhauſted at the firſt", If any ſur- 
plus remains, it ſhall be paid to the bank- 


rupt. 


t 9 Anne, c. 8. ſet. 1. (14) 1 Atk. 103, 104 


(15) Lord Raym. 1549. 

» xx and 12 G. III. c. 8. ſect. 57. or unleſs there re- 
main ſome effects not yet converted into money, which 
the aſſignees are directed to diſtribute in like manner, with- 
in two months after the ſame ſhall be converted. 

WHERE 
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Wurkk ſatisfaction be made to all the 


creditors, the commiſſion may be ſuper- 
ſeded (16). 


ALrhoven the rule is, that all intereſt 
ſhall ceaſe on debts carrying intereſt from 
the time of iſſuing the commiſſion, yet in 
caſe of a ſurplus left after paying every debt, 
ſuch intereſt ſhall again revive, and be 
chargeable on the bankrupt, or his repre- 
ſentatives (17). 


(16) 2 Ch, cal. 144. (17) 1 Atk. 244. 
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Title by Teſtament and Adminiſtration. 


ALL perſons may diſpoſe of their per. 


ſonal effects by will, who are not under 
ſome legal prohibition, which is principally 
for want of ſufficient diſcretion, ſufficient 
liberty and free will, and on account of 
their criminal conduct. 


Is the firſt ſpecies are infants under the 
age of fourteen if males, and twelve if 
females (1). Madmen, or other aon compo- 
tes,—idiots, or natural fools, —perſons grown 
childiſh by old age, or diſtemper,—ſuch as 
are beſotted with drunkenneſs, — perſons 
born deaf, dumb, and blind. 


Or the ſecond ſort are feme cot erte, who 
are not only left out of the ſtat. 34 and 35 
Hen. VIII. c. 5 *. and thence incapable of 
deviſing lands, but they are alſo incapable 


(1) Godolph. orp. leg. p. 1, c. 8. Wintw. 212. 2 Vern. 

104,—469. Gil. rep. 74. 
* 10 C. I. ſeſſ. 2. c. 2. ſect. 30. * them from 
making wills of lands or tenements. f 
0 
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of making a teſtament of chattels without 
their huſband's licence. But with their 
huſband's conſent they may make a teſta- 
ment (2), which is frequently covenanted 
for at marriage; yet unleſs he conſents to 
the particular will, it will not be a com- 
plete teſtament (3); but it ſhall repel the 
huſband from the general right of admini- 
ſtring to his wife, and adminiſtration ſhall 
be granted to her appointee, wich ſuch teſ- 
tamentary paper annexed (4). The queen 
conſort may diſpoſe of her chattels by will, 
without conſent of the king (5). And any 
feme covert may make a will of effects which 
are in her poſſeſſion in auter droit, as exe- 
cutrix or adminiſtratrix (6). If ſhe has any 
pin-money, or ſeparate maintenance, it is 
ſaid, ſhe may diſpoſe of it (7). If a feme 
folſe makes her will, and afterwards mar- 
ries, this is eſteemed a revocation at law, 
and vacates the will (8)*. Priſoners, cap- 


tives, 

(2) Dr. and St. dia. 1. c. 7. (3) Bro. abr. tit- 
deviſe 34. Stra. 891. (4) The king againſt 
Betteſworth, T. 13. G. II. B. R. (5) Co. Litt. 133. 
(6) Godolp. ſect. 10. (7) Chanc. prec. 44. 


(8) 4 Rep. 60. 2 P. Wms. 624. 
b Any alteration of an eſtate after a will is made, ſhews 
a different intention of the teſtator, and amounts io a revo- 
cation: lord Hardwicke, ſee Bacon 5297. which opinion 
is well illuſtrated in the caſe of the earl of Lincoln, who 
Vol. I. B b | after 
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tives, and the like, may make their will, 
but it is at the diſcretion of the court, whe 
ther ſuch perſons could have /iberum aninum 
teſtandi. 


Or the third fort, namely, perſons on 
account of their criminal conduct, are all 
traitors and felons from the time of convic- 
tion. A fe de ſe cannot make a will of 
goods and chattels, but he may deviſe his 
lands, becauſe they are not liable to any 
forfeiture (9). -Out-laws, though but for 
debt; for their goods are forfeited ſo long 
as they continue ſo (10). 


TEsTAMENTS are divided into two ſorts; 
written, and verbal or nuncupative. The 


after having duly made his will, conceived a liking for a 
lady, (without any proſpe& of ſucceſs from her or her 
friends) and under this fancy made a deed of leaſe and re- 
leaſe of the premiſſes compriſed in his will, to truſtees, to 
the uſe of himſelf and heirs, till the intended marriage take 
effect, then to this lady and her heirs, in lieu of dower, as 
to part, and the reſt to the uſes therein mentioned. The 
earl ſome time after died, and the marriage did not take 
effect. Upon this will a bill was filed by the heir of the 
deviſee to have a conveyance of the eſtate ; but there was 
a decree to diſmiſs the plaintiff's bill; and this alteration 
was eſteemed a revocation, 1 Eq, caſ. abr. 411. 2 Free. 
202. And on an appeal to the lords, the decree was con- 
firmed, However, this doQrine is held with ſome excep- 


tions. See Bur. 1256. A mortgage is a revocation fro 
tanto only. | 


(9) Plowd. 261. (10) Fitz. h. abr, tit, deſcent. 16. 
| former 
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former is committed to writing; the latter 
depends on oral evidence, being delivered 
by the teſtator in extremis, before a ſufficient 
number of witneſſes, and afterwards reduc- 
ed to writing. 


| A codicil is a ſupplement to a will made 
by the teſtator, and annexed to, and made 9 
part thereof. This alſo may be written or | 
nuncupative. «þ 


By 29 C. II. c. 35. no written will ſhall 
be - revoked: or altered by any ſubſequent 
nuncupative one, except the ſame be re- 


duced to writing 1n the life of the teſtator, i 
; and read over to him and approved, and 4 
> unleſs the ſame is proved by three witneſſes 
| 


at the leaſt. No auncupative will ſhall be 
good for more than thirty pounds, unleſs 
proved by three witneſſes preſent at the 
making (11); and unleſs they, or ſome of 
6 them, were ſpecially required to bear wit- 
neſs thereto by the teſtator; and unleſs it 
was made in his laſt ſickneſs in his habita- 
tion, or where he had been previouſly re- 
ſident ten days at the leaſt, unleſs ſurprized 
by ſickneſs on a journey, or from home, 
and dies without returning to his dwelling 


1 


* 
c 


ä 


9 W. III. E. 14. ſect. 6, 18, I9, 20, 
(11) 2 Inſt. 10, 14. 


B b 2 houſz. 


Þ 
oO 


* 
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houſe. That no nuncupative will ſhall be 
proved after fix months from the making, 
unleſs put in writing within fix days; nor 
ſhall be proved until fourteen days after the 
death of the teſtator ; nor until proceſs 
hath firſt been iſſued to call the widow, or 
next of heir, to conteſt it, if they think pro- 
per. 


WxrrTTEN wills, concerning perſonal eſ- 
tates, need not any witneſs of their publi- 
cation. A teſtament of chattels (of which 
only we ſpeak here) written in the teſtator's 
hand, though it has neither his name or 
ſeal, nor witneſſes to the publication, is 
good, provided ſufficient proof can be had 
that it is his hand-writing (12),—And tho 
written by another man, and never ſigned 
by the teſtator, yet if proved to be according 
to his inſtructions, and approved by him, 
it hath been held a good teſtament (13); 
but it is the ſafeſt way to have it ſigned and 
ſealed by the teſtator, and publiſhed in pre- 
ſence of witneſſes. | 


Ir there be many teſtaments, the laſt 
overthrows -the former (14); but the re- 


« 7 W. III. c. 12, ſect. 18, 19, 20. 

(12) Godolp. p. I. c. 21. Gilb. rep. 260. 

(13) Comyns, 452, 453» 454- | 

(14) Litt. ſe, 168, Perk. 478. 
publication 
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publication of a former will revokes one 
of a later date, and eſtabliſhes the firſt a- 


gain (15). 


TxsTAMENTS may be avoided in three 
ways. Iſt. If made by a perſon under any 
of the incapacities before mentioned. 2d, 
By making another teſtament of a later date, 
3d. By cancelling or re voking it. 


Ir a man who hath made his will ſhall 
afterwards marry, and hath a child; this 


is an implied revocation of his former 
will (16). 


Wr are now to conſider what is an Cxe- 
cutor and adminiſtrator, and how they are 
to be appointed. An executor is one to 
whom another commits the execution of 
his laſt will. All perſons are capable to be 
executors that may make wills, and many 
others. Feme coverts, —infants, even in 
ventre ſa mere, may be executors (17).— 
But no infant can act until he is ſeventeen 
years of age. Until which time, admini- 
ſtration muſt be granted to ſome other du- 
rante minore etate (18); as it may be granted 
durante abſentia, or pendente lite, when the 


(15) Perk. 479. | (16) Lord Raym. 44r. 
1 P. Wms. 304. (17) Welt, ſymb. p. 1. ſeR. 635. 
(18) Went. off. ex. c. 18. 


C X- 
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executor is out of the kingdom (19); or 
when a ſuit is commenced in the eccleſi- 
aſtical court, touching the validity of the 
will (20). 18 


Tun appointment of an executor is ef- 
fential to making a will (21); and it may 
be done by expreſs words or by ſtrong impli- 
cation. If a teſtator makes a will without 
naming an executor, or if he names inca- 
ble ones ; or if, when named, they refuſe 
to act, the ordinary muſt grant adminiſtra- 
tion cum teſtamento anuexo (22). 


By 31 Ed. III. and 21 H. VIII. and 29 
C. II. c. 3*. the ordinary is compellable to 
grant adminiſtration of the goods, &c. of 
the wife to the huſband, or his repreſenta- 


tives (23); and of the huſband, to the 
widow, or next of heir; but he may grant 


it to either, or both (24) 


Or the kindred, thoſe are to be preferred 
that are the neareſt in degree to the inteſ- 
tate ; but of perſons in equal degree, the 


(19) 1 Lutw. 342. (20) 2 P. Wms. 589, 590. 
(21) Went. c. 1. Plowd. 281. (22) 1 Rol. abr. 
907. Comb. 20. 7 W. III. c. 6. ſect. 7. 


(23) Cro. Car. 106. 1 P. Wms. 381. 
(24) Salk. 36. Stra. 532. f 28 Hen. VIII. c. 18. 


ſcQ. 10. 5 
ordinary 
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ordinary may chuſe. This propinquity of 
degree ſhall be reckoned by the civilian's 
computation (25), ſave only that the chil- 
dren have a preference to the parents of the 
deceaſed (26). The ha/f-blood is admitted as 
well as the whole. Therefore the brother 
of the half-blood ſhall be preferred before 
the uncle of the whole (27). And the or- 
dinary may admit the ſiſter of the halt- 
blood, or the brother of the whole, at his 
diſcretion (28). 


Ir none of the kindred will take out ad- 
miniſtration,. a creditor may (29). If the 
executor refuſes or dies inteſtate, admini- 
ſtration may be granted to the reſiduary le- 
gatee in excluſion of the next of kin (30). 
The ordinary may, in defect ofall theſe, com- 
mit the adminiſtration to ſuch perſons as he 
approves of; or may grant letters ad col- 
ligendum bona defundti, which neither make 
him executor or adminiſtrator; but only 
to keep the goods in ſafe cuſtody (31), and 
to do other acts for the benefit of ſuch as 
are entitled to the property (32). 


(25) Prec. chanc. 593. (26) Godolp. p. 2. c. 34. 
ſe. 1. 2 Vern. 125. (27) 1 Vent. 425. 

(28) Aleyn. 36. Styl. 74. (29) Salk. W-- - 

(30) 1 Sid. 281. 1 Ventr. 219. 1) Went, c. 14. 

(32) 2 Inſt, 398. N 22 


Ip 
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Ir a baſtard, or any other who has no 
kindred, dies inteſtate, or without wife or 
child, ſome perſon procures letters patent, 
or other authority from the king, and then 
the ordinary grants adminiſtration (33). 


Tax executor of A's executor is the exe- 
cutor and repreſentative of A. himſelf (34). 
But the executor of A's adminiſtrator, or 
the adminiſtrator of A's executors is not the 
repreſentative of A.(35). So whenever the 
courſe of, repreſentation is interrupted by 
one adminiſtrator, the ordinary muſt com- 
mit the adminiſtration afreſh of the goods of 
the deceaſed nat adminiſtered by the former 
executor or adminiſtrator, which admini- 
ſtrator de boxis non, is the legal repreſenta- 
tive of the deceaſed. But he may as well 
as the original adminiſtrator, have 4 limited 
and ſpecial adminiſtration granted to him of 
ſpecific effects, the reſt being committed to 
othin (36). 


4 


A executor is bound to perform a will; 
ſo is an adminiſtrator, where a teſtament is 
annexed. An executor may do many ads 
before he proves the will (37); but an ad- 


(33) 3 P. Wms. 33. (34) 1 Leon. 275. 
(35) Bro. abri, tit. adminiſtr. 7. (36) 1 Rol. abri. 
9o8. Godolp. p. 2. o. 30. Salk. 36. (37) Wentw. 

C. 3. | | 
miniſtrator 
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miniſtrator cannot, until letters of admi- 
niſtration iſſued. If a ſtranger takes upon 
him to act as executer without any juſt au- 
thority (38), he is called an executor de fon 
tort, and is liable to all the trouble, with» 
out any of the profits or advantages. But 
doing acts of neceſſity, as burying the corpſe, 
locking 'up papers, or the like, wilt not 
charge a man as executor de ſor tort (39). 
Such a one cannot bring an action in _=_ 
of the deceaſed (40) ;—but they m_— 

brought againſt him. He is charged with 
the debts of the deceaſed, ſo far as aſſets 
come to his hands (41). And againſt credi- 
tors, he ſhall be allowed all payments made 


by him to any of an equal or ſuperior de- 


gree (42), himſelf only excepted (43). And 
though againſt the rightful executor or ad- 
miniſtrator, he cannot plead ſuch payment, 
yet he ſhall be allowed them in mitigation 
of damages (44), unleſs perhaps on defici- 
ency of aſſets, whereby the rightful executor 
may be prevented from ſatisfying his own 


debt (45). 


Taz rightful executor muſt bury the 
deceaſed in a decent manner, ſuitable to the 


(38) Wentw. c. 14. (30) Dyer, 1686. 

(40) Bro. abri. tit. adm. 8. (41) Dyer, 166. 

(42) 1 Chan. caſes, 33. (43) 5 Rep. 30. Moor. 
527. (44) 12 Mod. 441,471. (45) Wentw. c. 14. 


eſtate 


| 
1 
| 
| 
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eſtate he leaves —Neceſlary burial expences 
are allowed previous to all other debts , 
but if the executor or adminiſtrator be * 
travagant, it is a waſte prejudicial to him- 
ſelf, and not to the creditor or legatees of 
the deceaſed (46). The executor muſt prove 
the will of the deceaſed, by his own oath, 
before the ordinary or his ſurrogate ; or by 
teſtes, in more ſolemn order of law, in caſe 
its validity be diſputed (47). 


Wurx the will is proved, the original 
muſt, be lodged in the regiſtry, and a copy 
under the ſeal of the ordinary made out and 
given to the executor, with a certificate 
of its having been proved before him ;—all 
which is called a probate*, At this time, 
in caſe of no will, adminiſtration muſt be 
taken out, and the adminiſtrator muſt, by 
22 and 23 C. II. c. 10. enter into a bond, 
with ſureties faithfully to execute the truſt, 
If all the goods of the deceaſed lay in one 
dioceſe, a probate or adminiſtration from 
the ordinary are the only proper ones. But 
if the deceaſed had bona notabilia in two or 
more dioceſes, to the value of five pounds, 


(46) Salk. 196. Godolph. p. 2. c. 26. ſect. 2. 

(47) Godolph. p. x. c. 20. ſeQ. 4. 

s By 28 H. VIII. c. 18. the fees to be * are aſcer- 
tained, 


* + 0, III. c. 6. ſe ct. 1. 


then 


Laws of ENGLAND and IRLAND. 379 


then adminiſtration muſt be granted, or a 
probate taken out before the metropolitan, 
whence the office is called the prerogative 


. 


office (48). EIN gs 


Tux executor or adminiſtrator is directed 
by 21 H. VIII. c. 5. to make an inventory 
of all the goods and chattels, whether in 
poſſeſſion or action, which he is to deliver 
to the ordinary on oath, if lawfully requir- 
ed.—He is to collect all the goods ſo in ven- 
toried, for which he has large powers con- 
ferred on him. If there be two or more 
executors, a ſale or releaſe by one ſhall be 
good (49); but with adminiſtrators, it is 
otherwiſe (50). Whatever comes to their 
hands may be converted into money to an- 
ſwer the demands that may be on them. 


Tu executor or adminiſtrator muſt pay 
the debts, The rules of priority muſt be 
obſerved, elſe on deficiency, if he pays thoſe 
of lower degree firſt, he muſt anſwer thoſe 
of a higher out of his own eſtate. Firſt, he 
muſt pay all funeral expences, the expence of 
proving the will, and the like, —Then debts 

due to the king on record, or ſpecialty (51).— 


(48) 4 Inft. 335. 28 H. VIII. c. 18. ſect. 12. 
(49) Dyer, 23. (50) Alk. 460. 
(51) 1 And. 129. 


Next, 
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Next, ſuch. debts ag, by particular ſtatutes, 
are to be preferred to all others; as for let- 
ters to the poſt-office, ꝙ Anne, c. 10. and 
the like. Next, debts of record; as judg- 
ments, and recognizances (52). Then, 
debts due on ſpecial contract; as rent (53), 
Laſtly, debts on ſimple contract; as notes 


unſealed. Among thoſe laſt, ſervants wages 


are conſidered to be preferred (54). — 4. 
mong debts of equal degree, the executor 
or adminiſtrator is'a//owed to pay himſelf 
firſt (55). 


Ix a creditor appoints his debtor an exe- 
cutor, it is a releaſe of the debt, whether 
the executor acts or no (56), provided there 
be aſſets ſufficient to pay the teſtato:'s debts, 
If no ſuit be commenced againſt an executor 
or adminiſtrator, he may pay any creditor 
of an equal degree his whole debt (57). 


Wurx the debts. are all diſcharged, the 
legacies muſt next be paid ſo far as the aſſets 
will go; but here the executor may not 
give himſelf the preference (58). If one 
hath a /egacy left to him, he cannot take it 


(52) 4 Rep. 60. Cro. Car. 363. (53) Wentw. c. 12. 
(54) 1 Rol. abri. 927. (55) 10 Mod. 496. 
(56) Plowd, 184. Salk. 299. (57) Dyer, 32. 
2 Leon. 60. (58) 2 Vern. 434. 2 P. Wms. 25. 
| without 


TTT 


ab 
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without conſent of the executor (59). In 
caſe of deficiency of aſſets, all the general 
legacies muſt abate proportionably to pay 
the debts ; but a ſpecific legacy is not to abate, 
unleſs there be not ſufficient without it (60). 
So if the legatees are paid, they are bound 
to refund a rateable part; in caſe debts come 
in more than ſufficient to exhauſt the reſi- 
duum (61). If the legatee dies before. the 
teſtator, the legacy is /apſed, and ſhall ſink 
into the reſiduum. If a contingent legacy be 
left to one; as, when he attains, or if he 
attains the age of twenty one years, if 
he dies before that time it is a lapſed legacy 
(62); but a legacy to one, to be paid when 
he attains the age of twenty-one years, is 
a veſted legacy; and if he dies before that 
time, his repreſentatives ſhall receive it, at 
the time it would have become payable, had 
he lived; but if ſuch legacies be charged on 
a real 4 they ſhall lapſe for the benefit 
of the heir (63). 


Is caſe of a — legacy, 4 on 
lands or money in the funds, which yield 
immediate profit, intereſt all be payable = 
the teſtator's death; but if charged on the 


(59) Co. Litt. 111. Aleyn. 39. (69) 2 Vern. 111. 
(61) Ibid. 205. (62) Dyer, 59. 1 Eq. caſes 
abri. 295. (63) 3 P. Ums. 601. 


perſonal 
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perſonal eſtate, it ſhall bear intereſt only 
from the end of the year, after the tefltrs s 
death (64). 


8 is alfo a another death- 
bed diſpoſition of property, called a donation 
cauſa mortis ; which is, when a perſon in his 
laſt ſickneſs delivers or cauſes to be deli- 
vered to another the poſſeſſion of any per- 
ſonal goods (under which have been con- 
ſidered bonds, and bills drawn by the de- 
ceaſed on his banker) to keep in caſe of 
His deceaſe. This needs not the conſent of 
the executor, but it ſhall not prevail againſt 
creditors. If the donor recovers, it ſhall 
return to him (65). 


Wren all debts and legacies are paid, 
the reſiduum muſt be paid to the reſiduaty 
legatee, if any ſuch be appointed by will. 
If there is not, and the executor has no 
legacy at all, the reſiduum ſhall be his 
own (66); but wherever there is ſufficient 
on the face of the will (67), (by means of 
legacy or otherwiſe) to imply that the teſ- 


(64) 2 P. Wms. 26, 27. (65) Prec. chanc. 269 
1 P. Wms. 406, 441. 3 P. Wms. 357. (66) Perk, 


525. (67) Prec. chanc. 323. 1 P. Wms. 7, 5 
2 P. Wms. 338. 3 P. Wms. 43, 194. Stra. 559. 
tator 
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tator intended his executor ſhould not 
have the reſidue, the undeviſed ſurplus 
ſhall go to the next of kin. 


By 22 and 23 C. II. c. 10*. the ſur- 
pluſage of inteſtates eſtates (except of a feme 
covert, by 29 C. II. c. 3%. which the huſ- 
band has a right to enjoy excluſively by the 
common law) ſhall, after one full year from 
the death of the inteſtate, be diſtributed 
one-third to the widow, and the reſidue in 
equal portions to the children ; or if dead, 
to their repreſentatives ; that is, their li- 
neal deſcendants. If there be no children - 
or legal repreſentatives ſubſiſting, then a 
moiety ſhall go to the widow, and a moiety 
to the next of kindred in equal degree, 
and their repreſentatives. If no widow, 
the whole ſhall go to the children. If nei- 
ther widow nor children, the whole ſhall 
go to the next of kin in equal degree and 
their repreſentatives. But no repreſenta- 
tives are admitted amongſt collaterals farther 
than the children of the teſtators brothers, 
and ſiſters (68) . The next of kindred 
here referred to are to be inveſtigated by 


* 7 W. III. c. 6. ſect. 3, 4, 5. 1 Ibid. ſeQ. 6. 
(68) Raym. 496. Lord Raym. 571. 
= 7 We. Ill. c. 6. feR. 4. 
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the civil law. But by this ſtatute; the mo- 
ther as well as the father ſucceeded to their 
children who died inteſtate, and without 
wife or iſſue, in excluſion of the other ſons 
and daughters, the brothers and ſiſters of 
the deceaſed: and ſo the law ſtill remains 
with reſpect to the father; but, by 1 Jac, II. 


c. 17". if the father be dead, and any of 


the children die inteſtate without wife or 
iſſue, in the life of the mother, ſhe, and 
each of the remaining children, or their re- 
preſentatives, ſhall divide their effects in 
equal portions. So in the ſtatute of diftri- 
butions, 20 C. II. c. 25. directions are given 
that no child of the inteſtate (except his 
heir at law) on whom, in his life-time, he 
ſettled any eſtate in lands or pecuniary por- 
tion, equal to the diſtributive ſhares of the 
other children, ſhall have any of the ſur- 
pluſage with their brothers and ſiſters ; but 
if the eſtate ſo given them 1s not quite 
equivalent to the other ſhares, the children, 
ſo advanced, ſhall now have ſo much as 


will make them equal. 8 


SOMETIMES perſonal eſtates are divided 
per capita; ſometimes by /tirpes ; which 
latter is the only rule the common law 


» 7 W. III. c. 6. ſect. 9. o Ibid, ſect. 3. 
knows 


ing f ß Oo. 3 
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knows of. They are divided per capita, 
when all the claimants claim in their own 
right.— As if the next of kin to the inteſ- 
tate are his three brothers, A. B. and C.; 
here bis eſtates are divided into three equal 
portions; but if A. had been dead, leaving 
three children, and B.gleaving two, then 
the diſtribution would be by /tirpes; one- 
third to A's three children, another third 


to B's two, and the remaining third to C.; 


yet if C. had been dead without iſſue, 
then A's and B's five children being all in 
equal degree 'to the inteſtate, would take 
in their own rights per capita, viz, each 
one fifth part (69). 


THz ſtatute of diſtributions expreſly ex- 
cepts and reſerves the cu/*oms of London, and 
the province of York, and all other places 
having particular cuſtoms for diſtribution e. 
In London (70), the province of York (71), 
Scotland (72), and probably Wales, the ef- 
fects of the inteſtate, after payment of his 
debts, are generally divided according to 
the doctrine of the pars rationabilir, If the 


(69) Prec. chanc. 54. 

? By the ſtatute of diflributions, 5 W. III. c. 6. ſect. 
11. a ſpecial cuſtom is recited ard deelared to be void, 

(70) Lord Raym. 1329. (71) 2 Burn. eccleſ. law, 
746. (72) Ibid. 782. 
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deceaſed leaves a widow and children, his 
ſubſtance (deducting her apparel and ſurni- 
ture of her bed-chamber, called in London, 
the widow's chamber) is divided into. three 
parts ; one to. the widow; one to the chil- 
dren; and one to the adminiſtrator, If 
only a widow, or only children, one moiety 
to them, and one to the adminiſtrator (73). 
If neither, the adminiſtrator ſhall have the 
whole (74); which, by 1 Jac. IL c. 1) 
is made ſubject to the ſtatute of diſtribu- 
tions, If the; wife be provided for by join- 
ture, ſhe ſhall, be barred of her cuſtomary 
right (75), but not of her ſhare. of the part 
under the ſtatute of diſtributions, unleſs 
barred by ſpecial agreement (76). And if 
any of the children are provided: for by the 
father in his life-time, not amounting to 
their full. proportion, they ſhall bring ſuch 
portion into hotch-potch with the brothers 
and ſiſters; but not with the widow, be- 
fore they are entitled to any benefit by cuſ- 


tom (77). 


Is London the ſhare of the children is 
not veſted in them until they are twenty- 


(73) x P. Wms. 341. Salk. 246. (74) 2 Show 175. 
297-07 MI." ©: 6. fo. 4. (75) 2 Vern. 665. 
3 P. Wms. 16. (76) 1 Vern. 15. 2 Chanc. rep. 252. 
(77) 2 Freem. 279. 1 Eq. caſes abri. 155. 2 P. Wms. 
526. 
: one 
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one years of age, before which they may 
not diſpoſe of it by will (78); and if they 
die under that age, whether ſole or mar- 
ried, their ſhare ſurvives to the other chil- 
dren. But after that age, if they die in- 
teſtate, it goes under the ſtatute of diſtri- 


butions (79). 
(78) 2 Vern. 558. (79) Prec, chanc. 537. 
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Eccleſiaſtical 31 i. c. 11. En. ſt. 50 E. I. c. 5. 


Perſons. 


II. i. e. 7. 

1. c. 19. 

Embracery ii. c. 10. 

Encloſure, I. ii. c. 3. 

Entry, II. i. c. 10. 
forcible, 

II. c. 10. 

i. I 

writ of, II. i. c. 10 

Error, . 6. 4 

L ©, . 


cn 8-H 6.18, 


J. feſf. 3. e. 1 3. ſect. 1, 2,3. 
III. c. zo. 


I. e. 17. ſect. 3. 

II. fell 1. c. 25. ſedd. d. 
II. c. 35. ſect. 1, 2, 3. 
. lo, ſect. 22. 


9 2 


Error, 


INDEX or Tr: STATUTES, 


Error, II. i. C. 25+ 


writ of, 
Eſcape, II. i. c. 9. 


Eſcheators, II. i. c. 17. 


Eſtates, life I. ii. c. 11. 
Ouſter of, II. i. c. 11. 
Exceptions, II. i. c. 23. 
Execution, I. ii. e. 30. 
II. i. e. 26. 


Faculties, I. 1 © 11. 
Fairs and mar- 

kets, oo | II. S E. 4. 

Felony, II. ii. c. 17. 

II. it. C. 3. 

ii. c. 10. 


H. c. 11. 


"MAT? 
ii. c. 17. 


Ir. ſt. 10 C. ſeſſ. 3. c. 8. 

— 15 C. I. c. 5. 

— 17 and 18 C. II. c. 12. 8 
made perpetual by 7 W. III. 


©. 7. 
7 W. III. c. 25. ſect. 5,8. 
6 A. c. 10. ſect. 22. | 


I 
— 13 E. I. c. 31 


7 10 ſect. 18. 


Ir. &. 28 H. Vill. c. 19. ſet. 28, 29, 30. 


En. ſt. 27 H. VI. c. 5. 


Ir. ſt. 33 H. VIII. ſeſſ. 1. c. 5. ſ. 1, 2! 


— 8A. c. 8. ſect. 5, 6. 
— 10 C. J. ſeſſ. 3. c. 20. ſect. 1. 


— 4A. c. 11. ſect. 5, made per- 


petual by 6 A. c. 12. 
— 8 A. c. 8. ſect. 5, 6. 
— 12G. I. c. 8. ſect. 6. 


— 56. II. c. 10. ſect. 1, 2. made 


perpetual by 13 G. II. c. 4. 
En. ft, 1 H. VII. c. 7. 
Ir. ſt. 12 G. I. e. 7. ſed. 1. 
10 C. II. ſeſſ. 2. c. 20. 
—— 9A. c. 6. ſect. 3. 
— 2. I. c. 17. ſect. 23. 


— 368. II. c. 4. ſect. 3. made per- 
petual by 17 and 18 G. III. 


c. 36. ſect. 2. 


— 58. l. c. 10. ſect. 1. made per- 


petual by 13 G. II. c. 4. 


L Felony, 


INDEX or 
Felony, II. ii. c. 17, 


. e. 31. 


II. ii. c. 24. 
. 28. 


ii. Co 27. 


Fines, I. ii. c. 7. 
ii. e. 31; 


| II. ii. c. 10. 

Fire, 1. i. c. 14. 
I. ii. c. 18. 

II. ii. c. 8 

Firſt fruits, 148 


Fiſh, II. ii. c. 11. 
| . 17 and 18 G. III. c. 19. ſeQ. 1, 


bi. 8. 17 


Forcible entry, II. i. c. 10. 


IL u- 4. 1. 


Foreign ſervice, II. ii. c. 7. 


ji. e 29. 
Foreſtallers, . 
Forgery, N. . & 17. 


E. t. 17 G. II. c. 6. ſe, 1. 
— 5 and 16 G. III. c. 21. J. 4, 5. 
— 8A. E. 18. ſect. 1. 


4. 
Ir. ſt. 16 C. I. ef. 2. C. 8. feet 1 to 4. 
— 10 C. I. ſell. 2. c. 10. feb, 3. 
— 15 C, I. e. 2. 
— 6A. c. 10. ſect. 15, 16. 


—— ſecdt. 15. 
— 26. I. c. 5. ſect. 1, 4. 

— ſect. 1. 

ſe. 4. 


L. A. 2 26 Ul. VIII. c. 8. ſect. 1. 
— 2, C. 3. 

— ſect. 5. 
— 26. . c. 15. ect. 1, 4. 
— 126. J c. 7. ſect. 1. 


)— 


„3. 44 5+ VB, 10, 12. 
En. ſt. RAR, 6. 
—— 8 H. VI. c. 9. fed. 2, 3. 
— 5 R. II. ſt. C. 8. 
— 15 R. II. c. 2. 
—— 8H. VI. c. g. 
Ir. ſt. 10 C. I. ſeſſ. 3. c. 13. ſect. 1, 2,4. 
—— 11 6. II. c. 7. ſea. 1,5. 
— 19. I. c. 5. ſect. 1. 
—— 25 G. II. c. 12. ſect. 1. conti- 
nued by 17 and 18 G. III. c. 36. 
ſect. 11. until June 1790. 
— 29 G. II. c. 5. feQ. 1. 
Bt. ſt. 29 G. II. c. 17. ſeR. 4. 


— ſect. 7. 
bs, ©. 11 E. tell. x. E* 
—— 28 E. c. 3. ſeck. 1, 2, 6. 
Forgery, 


For 


Fra 


08 


INDEX or Tux: STATUTES. 


Forgery, 


Frauds, 


Game, 


Gaming, 


Glebes, 
Goal, 


Goaler, 
Guardians, 


II. ii, c. 17. 


Ir. ſt. 3 G. II. c. 4. ſect. 1. made per- 
| N petual by 17 and 18 G. III. 

c. 36. ſect. 2,—17 G. II. c. 

11. ſect. 1. continued by ſame 

ſtatute, ſect. 3. until March 


Br. fl. 22 GL e. c ſeQ. 13. | 


I. 11. c. 20. 


ii. c. 21. 
IL c. 23. 
. e. 30. 
I. ii. c. 30. 


IL 1. e. 9. 


II. ii, c. 13. 


II. M. e. 81. 
u. e. 12. 
Laie s. 


I. ii. c. 20. 


1147. 
II. ii. c. 10. 


Ir. ft. 13 and 14 G. III. c. 14. ſect. 1. 
— 10 C. J. ſeſſ. 2. c. 3. ſect. 1. 
— 7W. III. c. 12. ſect. 1. 


— W. III. c. 12. ſect. 4, 17. 


— . ſecd. 1. to 5. 


G. 


Ir. ſt. 10 W. III. c. 8. ſect. 1. to 20. 
— 25 G. II. c. 5. ſect. 1. to 6.— 
— 38. II. c. 23. ſect. 1. to 16, 
continued by 15 and 16 G. III. 
c. 32. ſect. 2. until 24 June, 
1783. 
— 13 and 14 G. III. c. 42. ſect. 6, 
7. continued by 17 and 18 
Jo III. c. 36. ſect. 6. until 
une 1790. 
— 10 W. UL 11. ſeQ. 8. 
— — ſed. 1. 
— —ſcCt. 2. 
— 11 A. c. 5. ſect. . 
—— 15 and 16G. III. c. 17. ſect. 1. 
— 10 W. III. c. 6. ſeR. 6. 
— 5. II. c. 8. ſect. 4, 5. re- 
pealed in part by 15 and 16 
G. III. c. 21. ſect. 1. conti- 
nued by 17 and 18 G. III. 
c. 36. ſect. 8. till June 1780. 
En. ſt. 14 E. III. c. 10. 


wy 


I. i, c. 1. Ir. ſt. 14 and. 15 C. II. c. 19. fe. 3. 
1. © 17. — — — 

J. ii. C. . — — — — — 

II. i. C. 8. — — 


H. Habeas 5 


| 
| 
| 
| 


INDEX or Tue STATUTES, 


H. 


Habeas. corpus, II. i. c. 8. Ir. ſt. 8 G. I. c. 6. ſect. g. 


Hawks, II. ii. c. 17. 
Hereſy, II. ti. c. 4. 
Highways, LIE. 9 
II. ii. c. 13. 

Holidays, 
Horſes, I. ii. c. 30. 
races, II. ii. c. 13. 
Hue and Cry, II. ii. c. 21 
Indictment, III. ii. c. 23. 
Infant, E 3. ©. 7. 
ii. c. 20. 


Inſol vent Debtors, I. ii. c. 31. 


inture, I. ii. c. 8. 
0 Ai. c. ta. 
reland, II. i. e. 4. 
| C. 25. 
Judgment againſt 
the King's Deb- Þ i. c. 19. 
tor, 
Juris utrum, II. i. c. 16. 
Juries, II. i. c. 23. 
II. ii. c. 10. 
bi. e. 29. 
Jury, trial by, 


En. ſt. 37 E. III. c. 19. 

Ir. ®. 2 E. e. 1. fe. 25. 

—— 7W. III. c. 2. ſect. 2. 
— 56. III. e. 14. 

— 11 and 12G. III. c. 20. 
— 13 and 14 G. III. c. 32, 
— 17 and 18 G. III. c. 22. ſer, 
— 13 and 14 G. III. C. 30. ſed. 6, 


II. ii. c. 4. —— 7 W. III. c. 13. 


— 7W. III. c. 17. ſe. 3. 
— 4A. c. 14. ſect. 1, 2, 3, 4 
— 13 G. II. E. 8. ſect. 12. 
En. ſt. 13 E. I. c. 4. 

— — . 4. 


En. ſt. 25 E. III. ſt. 5. c. 19. 


En. ſt. 14 E. III. c. 17. 
E. I. c. 38. 
Ir. ſt. 33 H. VIII. ſeſſ. 1. c. 4. 


— io C. I ſeſſ. 2. c. 13. ſect. 3, 4 
— 29 G. II. c. 6. ſeQ: 1, 3. made 
perpetual by 13 and 14 G. Il. 


c. 41. ſect. 1 


— 17 and 18 G. Iil. c. 45. ſed. 5 


En. ſt. 5 E. III. c. 10. 
— 34 E. III c. 8. 
— 38 E. III. e. 1. 
— 23 E. I. ft. 4 


ii. c. 2. En, Magna Charta, 9 H. Ill. "3 


Joi 


Kin, 


Lab 


Lib 


Lift 
Lia 


INDEX or rus STATUTES, 


:ces of Aſſize, II. ii. c. 19. En. ſt, 8 R. II. c. 2. 
11 Benches, I. i. c. 1. — 18 E. III. ſt. 4. 


IL i. c. 4. — 4E. III. c. 2. 
N — I. e. a. 


of the Peace, I. i. c. 9. — 18 H. VI. c. 11. ſect. 1. 


King, 


Labourers, 


Leaſes, 


Liberties, 


Life Eſtates, 


Limitations, 


Ir. ſt. 2 G. I. c. 11. ſect. 2. 
II. ii. c. 18. En. ſt. 34 E. III. c. 1. 
— 3. VII. c. . 
c. 19, — 2H. V. c. 4. 


K. 


I. i. c. 3. En. ſt. 12 and 13 W. III, c. 2. 
Ir. & 24 6. 3. . 1. 

5. Br. ſt. 6 A. c. 7. ſect. 8. 

6. En. ſt. 1 W. and M. c. 6. 

7 e 


H 5 
— 33 H. VIII. c. 1. ſect. 1. 
— 2E 


9 < 


I. i. c. 14. Ir. ſt. 33 H. VIII. ſeſſ. 1. c. 9. made 
| perpetual by 11 E. ſeſſ. 1. 
0 


6 
I. ii. c. 3 — io and 11 C. I. c. 2. ſect. 8, 
— 66. I. c. 14. ſect. 1, 3. 
ii. c. 20, —— 10 and 11 C. I. c. 2. ſect. 7. 
—— 10 C. I. ſeſſ. 3. c. 6. ſect. 1, 2. 
— o and 11 ct ©. 3; WE 
—— 12G. I. c. 10. ſect. 13. 
—— 16. II. c. 15. ſect. 12. 
—— 15 G. II. c. 5. ſect. 2. 
— 19 £2 85, © 8G ſect. 1. 


II. i, e. 10. — 10 and 11 C. I. c. 3. ſe. 1, 2. 
Li e 1. d 
i. c. 2. —— 1 W. and M. ſt. 2. c. 2. ſect. 1. 


II. i. e. 19. —— 1 W. and M. . 2. 
I. ii. c 14, Ir, it, 7 W. III. c. 8. ſeck. 1,3, 


ii. c. 16 e. 1a. feQ. 12. 
, 10 C. I. ſ. 2. c. 6. ſect. i. 

i. & Os —— 1,2, 3, 5, 12. 
i. c. 20 ——— , 2, 3, 5, 14. 


an 46. I. e. 10. U. 
a Linen 


— — 


INDEX or rus STATUTES, 
Linen * * 17 


ſacture, 
Livings, ac- 


cepting them 128 | | 
from a foreign uU. li. e. 8. Eu. fl. 1a R. IL e. 18. 


Ir. ſt. 3 G. IIL c. 12, 117. 


State. 
13 R. II. ſt. 2. c. 2. 
Lotteries, II. ii. c. 13. Ir. ſt. 6 A. c. 17. ſect. 1. 
— 11 A. c. 6. ſect. 1, 2. 
5 — 13G. II. c. 8. ſect. 1 


Maiming, II. ii. c. 8. Ir. ſt. 11 G. II. c. 8. ſeQ 1. 
ii. c. 15. En. ſt. 5 H. IV. c. 5. 
Ir. ſt. 11 G. II. c. 8. ſe. 1. 
— 13 and 14 G. III. c. 45. fe, 1, 
continued by 17 and 18 G. Ill. 
c. 11. ſect. 1 for 4 years, 
— 15and 16 G. III. c. 21. ſect. ; 
continued by 17 and 18 G. Il. 
c. 36. ſect. 8. until June 1750. 
Maintenance, II. ii. c. 10. En. ſt. 3 E. I. c 1 
— e. 28. 


28 E. I. 4 
1 E. III. ſt. 2. c. 14. 
20 E. III c. 4. 
e 4 
13 R. II. ſt. 3. 
10 C. I. ſeſſ. 3. c. 15. ſect. 3. 


3 G. II. e. 14. fe. 1, 2. 


5 G. II. c. 14. ſect. 13. 
17 G. II. c. 8. ſect. 4. 


1 


= 


Manufacturers, In. a 
combinations of 


Manufacturers, ; IL ij, c,17 — 3 G. III. c. 12. ſect. 117. 
Linen, 


—— and 2 11, jj. c. 4. En. ſt. 27 H. VI. c. f. 5 
Marriage, I. i. c. 15. Ir. ft. 33 H. VIII. feff. 1. c. 6. ſed. : 


made perpetual by 2 E. c. 1. 
— 9 W. III. c. 23. ſect. 3. 


— 2 A. c. 6. ſect. 6. 
TE RM monk. Marriage, 


Mo 


INDEX or 
Marriage, 


I. c. 15. 


II. 


Wc, 


Meaſures and 
Weights, 


{lic 


11690 


8 


Tus STATUTES, 
Ir. ſt. 6 A. c. 16. ſect. 5,6. 


ii. c. 15. 


II. ii. c. 12. 


ii. c. 19. 
Merchant ſtaple II. i. c. 26. 


Militia, I. i. c. 13. 
Mines, , I. 1 
Miſprifion o 
* } I. ii. c. 6. 
Money, II. ii. c. 6. 
107 
ii. c. 9. 
ii. c. 29 
Monſtrans de in:; 
2. zu. 4 £9. 
Mortgage, oO | 
ll. O. 10, — 
Murder, II i. c. 3. 
ii. c. 14. 
ii. c. 23. 
ji. c. 27. 
Vol. I, 


„W. l. c. 24. 4 r, 


10 W. III. c. 2. * 
4A. c. 14 ect. I, 2. 


En. lt. 


— 


.[eQ. 3. 
3 a 
27 E. III. c. 9. 


Ir. ſt. 17 and 18 G. III. c. 13. 


En. ſt. 


Ir. ſt. 


— —' 


En. ſt. 


Ir. ſt. 


4 A. c. 12. ſeQ. 2. 
28 E. c. 6. 


3 H. V. c. 6. 

8 A. c. 6. made perpetual by 

4 G. I. c. 9. ſect. 5. 

E. e. 6. 

A. ©. 6. ſect. 6, 8. made per- 

petual by 4 G. I. c. 9. ſect. 5. 

28 E. c. 6. 

8 A. c. 6. * 7 made perpe- 
tual by 4 G. I. c. 9. ſect. 5. 


36 E. III. c. 15 


9 W. III. c. 36. ſect. 4. 
— ſect. 1, 2. 


28 
8 


— 


11 and 14 G III. c. 10. ſect. 1. 
10 H. VII. c. 21. 
7 W. III. 6 ſect. 1. 


— 6A. c. 4: 
En. ſt. 6 E I. c. . 
— 3. VII. c. 1. 
D. ln 
D 4 Natuta- 


INDEX or THE STATUTES. 


N. 


Naturalization, . i. c. 2. Br. ſt. 22 G. II. c. 45. ſect. 10. 
i. c. 5. — 13 G. II. c. 7. ſect. 6. 
. Ir. ſt. 14 and 15 C. II. c. 13. fea; 
made perpetual by 4 G.], 


c. 9. 
Br. ſt. 7 A. c. 5. ſect. 3. 
— 46. U. c. 21. 
— 13 G. II. c. 7. ſe& 1. 
— 22 G. II. c. 45. ſect. 8,10. . 
I. ii. c. 15. En. ſt. 11 and 12 W. III. c. 6. 
I. ii. c. 15. Br. ſt. 25 G. II. c. 39. 
ii. c. 20. Ir. ſt. 14 C. II. * op 8 made 
rpetual by 4 G. I. c.. 
News, L e. 04. K. f. 3 cs 34- | 
—— 2K. II. ſt. 1. c. 5. 
II. ii. c. 11. —— 12 R. II. c. 11. 
II. ii. c. 11. — 
N on- conformiſts, II. ii. c. 4. Ir. ſt. 6 G. I. c. 5. ſect. 1, 2, 11,1, 


| 13, 15. | 
Notes and Bills, I. ii. c. 30. Ir. ft. 8 A. C. 11. ſeR. 1, 2, 445.9 
Nuſances, II. is e. 13. Ea. f. 13 E. L e. 24 


O. 


Oaths, I. i. c. 2. En. ſt. 3 and 4 W. and M. c. 2. ſedt 3 

—— 1 A. c. 37. ſect. 10. 

II. ii. c. 8. —— 3 and 4 W. and M. c. 2. ſect. 14 
ii. c. 9. Ir. ft, 2 A. c. 6. ſect. 18, 19. 

9 3 IL. L c. 11. En. ft. 27 E. IIl. c. 9. 
Oufter le main. II. i. c. 19. —— 28 E. I. ft. 3. c. 19. 
Out-lawry, L014 ir.® ali. c 5. 6. 2. 

— 6A. c. 15. ſect. 7. 


Il c. 49. (cd. 5 


= * 40 1 
l III. c. 49, KG 1. 
i ” Papil, 


INDEX or ru STATUTES. 


Papiſt, 

tr, 

J. 

ide 

5 

. 

4 

. 
Pardon, 
Pariſh clerks, 


Parliament, 


I. ii. c. 19. 


IL il. e. 3. 


II. ii. c 4. 


ON 
"> 


wo Ez 


ii. c. 10. 


II. ii. c. 31. 


LT. 41. 


I. i. e. 2. 


En. ſt. 1 A. c. 32. ſect. 6. to 10, 15, 16. 
Ir. ſt. 2 A. c. 6. ſect. 8, 9. | 
—— 17 and 18 G. III. c. 49. ſect. 1- 


— 7 W. III. c. 4. ect. 1, 9. 


—— 7 W. II. c. 5. ſect. 3, 6, 7,9, 
11. made perpetual by 13 
G. II. c. 6. ſect. 20. 


—— 9 W. III. c. 26. ſeck. 1, 3, 4. 


En. ſt. 1 A. ſt. 1. c. 32, ſect. 7, 8. 

Ir. ſt. 2 A. c. 3. ſect. 1. made perpe- 
tual by 8 A. c. 3. 

—— 2 A, c. 6. ſect. 1, 3, 5, 8, 9, 10, 
18, 19, 26. 

— 2 A. c. 7. ſect. 2. made perpe- 
tual by 8 A. c. 3. 

—— 4 A. c. 2. ſect. 1. made perpe- 

- ,.; tual by $A. c. 3. 
— 8 A. c. 3. ſeQ. 19, 20, 23, 26, 


33» 35- 
— — 0 A. 2 3. ſect. I, 3, 12, 16, 36, 
8. 


3 
—1 G. II. c C. 9. ſect. 8. 
— 7G. II. c. 6. 


1 G. e d 2, 6. 


—— 19 G, II. c. 12. ſect. g. ; 
—— 15 and 16 G. III. c. 21. ſect. 17. 
continued by 17 and 18 G. III. 
| c. 36. ſeQ. 8. until June 1780. 
— 17 and 18 G. I". e. 49. ſe. 5. 


,—— A. e. 3. ſe. 15. 
19. 


— 2 A. c. & ſect. 1 

—— 8 A. c. 3. ſect. 24. 

—— 9 W. III. c. 26. ſect. 1. 

| . ſeQ. 2. made perpetual 


- 
— 
©n On * 


& 3 
ſect. 1. made perpetual 
8 


* L % AH e 

23G. II. c. 12. ſect. io. continued 
by 15 and 16 G. III. c. 32. ſect. 
3. until June 1783. 

Ir, ſt. 3 and 4 P. and M. c. 2. ſe&. 1, 2, 3. 

—— 1 E. ſeſf 3. c. 8. 

—— 6 A. c. 8. leR. 3, 6. 

— 2 8. I. e. '9 ſeQ. 1, 8. 

— 6. II. e. ſect. 5. 

a 2 1, 2, 4. 6. f 

Dd 2 Parliament, 


INDEX or 


Parliament, 


LAS 4. 


Cation to be ad- 
mitted 


Parſon, diſqualifi- | 
I. i. c. 11. 


Partition, I. i. e. 12. 


Peine forte, ſen- müc:s 
tence of io Kr 2 
Perjury, II. ii. c. 10. 
Petitions, I. i. e. x. 
Piracy, II. it. c. 5, 
| NE. 23; 
Pleadings, CR S Þ 


6. 6, . 20. 
L. 81. 
* WF: 4 
E. . 
Popular actions, II. i. c. 20. 


II. ii. c. 23. 
Poſſeſſion, 1 > { 


True STATUTES. 


Ir. ſt. 1 G. II. c. 5. ſect. 1, 2, 3. 
— 19G. II. c. 11. ſect. 2 
— 21 8. II. c. 10. ſect. 1, 2, ;. 
—— 38. III. c. 13. ſect. 1, 4, 7,8. 
— 7. II. c. 3. ſect. 1. 
—— 1 ard 12 G. II. c. 10, (eh, . 
—— 11 G. III. c. 12. made erpetual 
by 13 and 14 G. III. c. 15 
ſect. 1. and amended by 1) 
18 G. III. c. 26. ſect. 1, 2. 
—— 11 and 12 G. III. c. 12. ſect. 1. 
continued by 15 and 16 G. Il. 
c. zo. ſect. 1. for ten years, 
—— 15 and 16 G. III. c. 11. ſect 2, 
— — C. 16. ſect. 6. 


Ea. ſt. 13 R. II. c. 3. 


— > ——— 


—— 7R.II. c. 12. 

Ir. ſt. 33 H. VIII. ſeſſ. 1. c. 10. ſed. i,; 

—— 9 W. III. c. 37. ſect. 1. mace 
perpetual by 6 A. c. 3. ſect. . 


En. ſt. 3 E. I. c. 12. 
Ir. ſt. 28 E. c. 1. ſedt. 1 to 6. 


— 366. II. c. 4. ſeQ. 2. made per- 


petual by 17 and 18 G. III 
c. 36. ſeQ. 2. 

En. ſt. 13 C. II. ſeſſ. 1. c. 5. 

—— 1 W. and M. ſt. 2. c. 2. 

—— 11 and 12 W. III. c. 7. 

—— 8G. J. c. 24. 

* . 1 . 44 . 

— 33 H. VIII. ſeſſ. 2. c. 3. ſed. 3 

made perpetual by 11 K. 

1 

——- 6 A. c. 10. ſect. 11. 

— 17 and 18 G. III. c. 45. ſed. 2. 

— io C. I. eff. 2. c. 11. ſecd. i. 

— 6A. c. 10. ſect. 1. 

— 10 . I. ſeff. 3. e. 1a. feRt. i. 

— 10 C. 1. eff, 2. c. 11. fe. 1. 

—— 26. I. c. 20. ſect. 4. 


— 2 G. II. 1 continued by 
5 
17 and 18 G. III. e. 36. fed 


11. until June 1790 
: ) /Þ ſeſſion, 


£3. 


99 - $- -} 


Il 


N 


INDEX or ThE STATUTES. 


Poſſeſſion, 


II. ii. c. 10. Ir. ſt. Ibid. 


— Faire 


dren, 


poſt-office, 
Frænunire, 
Priſoners, 


Privy Council, 


Probate of Wills, I. ii. c. 32: 


Proſecution, 
Proviſion from 
the Pope, 

Purveyance, 


Qualification, 


| Quarantine, 


L104 aw — — 


II. ii. c. 17. Br. ſt. 5 G. III. c. 25. ſeQ. 25, 26. 


II. ii. c. 8. Ir. ft. 7 W. III. c. 4. fe. 1. 
I. i. c. 9. — 3 G. III. c. 28. 
I. i. c. 5. En. ſt. 3 H. VII. c. 14. 


4 ; 
Ir. ſt. 28 H. VIII. c. 18. 
II. ii. c. 27. —— 3 G. III. c. 28. ſect. 19. 


Ju. B e.8. En. l. 2 H. 1. c. 3, 


KIA 


I. i. c. 9. Ir. ſt. 7 G. III. c. 16. ſect. 3. 
II. ii. c. 13. Br. ſt. 26 G. II. c. 6. 
c. 18. ſect. 12. 


Ir. ſt. 11 G. III. o. 11. ſect. 1. conti- 
nued by 17 and 18 G. III. 
c. 30. ſect. 1. for ſeven 


ears. 


Quarter Seſſions, II. ii. c. 19. En. ſt. 34 E. III. c. 1. 


Rape, 
Recognizance, 
Records, 
Pecovery, 


Re- diſfeiſin, 
Re-diſſeifin, 


writ of, 
Rent, 


— 1E. IV. c. 2. 


R. 


II. ii. e. 15. Ea. ſt. 13 E. I. c. 34. 


I. ii. c. 20. Ir. ſt, 7 W. III. c. 12. ſect. 17. 
II. ii, c. 10. En. ſt. 8 H. VI. c. 12. 
I. A. e. as. Jr. fl. 0 C. I 3 e. 8. 
— 8G. J. c. 6. ſect. 12. 
— 216. II. c. 11. ſect. 1. 
II. i. c. 10. En. ft. 52 H. III. c. 3. 
— 13 E. I. c. 26. 


— 52 H. III. c. 3. 


I. i. c. 8. Ir. ſt. 10 C. J. ſeſſ. 2. c. 5. ſec. 
ii. o. 9. —— 11 A. c. 2. ſect. 1. 


I. ii. c. 29, — 10 C. J. ſeſſ. 2. c. 5. ſeR. 1. 


li. c. 31. — 9A. c. 8. ſeQ. 1. 
II. i. o. 1, —— ſect. 8. 
—— 11 A, c. 2. ſect. 7. 

—— 1. II c. 15. ſe 3, 4. 


Rent, 


INDEX or Tur STATUTES. 


Rent, II. i. c. 1. Ir. ſt. 15 G. H. c. 8. ſect. 7, 2, 
made perpetual by 1 G. i 
c. 17. ſect. 15. 
i. c. 11. — 4. J. c. 5. left, 3. 
— 88. J. c. 2. ſeQ. 1. 
— 15 and 4 G. III. C. 27. ſed. 10 
4. 5. 6. 
i. c. 12, —— 11 A. c. 2. ſect. 2. 
j. c. 15, —— 9 A. c. 8. ſect. 5. 
ii. c. 26.— ä ſect. 1. 
i. c. 11, —— 5. II. c. 4. ſect. 1. 
Reple vin, II. i. c. 19. En. ſt. 52 H. III. c. 21, 
EY — 13 E. I. c. 19, ſect. 3. 
Ir. ſt. 8 G. I. c. 6. ſedt. 5,6 
Reſcue, II. ii. c. 10. — 5 G. III. c. 8. ſect. 4, 5. 
Riots, II. it. c. 9. En. ſt. 2 H. V. c. 8. ſeQ. 2. made 
_— by 8 H. VI. C. 14 
ect. 1 


ji, c. 10. Ir. ſt. 5 G. III. c. 8. ſeR. 4, 5. cos 
| ' tinued by 12 and 12 G. Ill. 
c. 19. ſeQ. 1. for ſeven 
ears, | 
ii. c. 11. En. ſt. 13 H. IV. c. 7. ſet. 1,tos, 
Ir. ſt. 5 G. III. c. 19. ſect. 1. 
— — 15 and 16 G. II. c. 21. ſed. 2. 
II. ii. c. 9. En. ſt. 3 E. I. c. 9. ' 
ii. c. 19. Ir. ſt. 21 G. II. c. 12. ſect. 1. 
ii. & 21. En. ſt. 13 E. I. c. 4. 
Ir. ſt. 10 and 11 C. I. c. 13. ſe. 1, 
II. ii. c. 8. En. ſt. 25 E. III. ſt. 6. 
— 27 E. III. c. 1. 
— 31 E. III. ſt. 1. c. 4. 
— —ſt. 2. c. 1, 2, 3, 4 
— 16 K. II. ſt. 2. c. 5. 


8. 


Seamen, L 1 K 1;. d. N II. a 4 

| Ir. ſt. 5 G. II. c. 13. continued by 
15 and 16 G. III. c. 32 

ſect. 1. till June 1783. 

Servants, I. ii. c. 14. Ir. ſt. 2 G. I. c. 17. ſect. 2, 3- 
| —— 25 G. II. c. 8. ſect. 2. made 
perpetual by 5 G. III. c. 15. 
Il nt H. We. 1. 
„ C. 17. E. K. VI. e. 1. 
g ” Service 


& a A ky «2 


INnB X or van STATUTES; 


Service and 


ſacraments, I. i. c. 11. Ir. ft. 2 E. c. 2. ſect. 4,—9, 14. 


— 17 and 18 C. II. c. 6. ſect. 2, 4, 


6.7. 
II. C. 4. — 2 E. C. 2. ſect. 4 14. 
8 ws. IL ic 7. — 8$6.L c.g. fee. 11. 
2 he — ut l. c + a. 1, 3 
— — 19 G. II. C. 7. ſect. 1. 
— 25 G. II. c. 12. feR. 1. conti- 


nued by 13 and 14 G. III. 
c. 41. ſect. 7. until June, 


1781. 
| —- 29G. II. c. 5. ſeR. 1. 
Sheep, II. ii. c. 12. Br. ſt. 29 G. II. c. 17. ſect. 4. 
En. ft. 8 E. c. 3. ſect. 1. 
Sheriffs, I. i. c. 9, —— 42 E. III. c. 9. 
— 1. V. c. 4. 
— GD 23 H. VI. C. 8. 
Ir. k. 7 W. III. c. 13. fed. 1, 3. 
— 178. I. c. 4 bea. 7. 
— 38. II. c. 7. ſeQ. 4. 
Ships, I. i. c. 8. —— 11 G. II. c. 9. ſect. 6 
II. ii. c. 17. — — kit,2. 
Squibs, ii. e. 13. —— 5 G. II. c. 12. ſect. 1, 2. 
Special verdict, II. i. c. 23. En. ſt. 13 E. 1. c. zo. ſect. 1, 2. 
Spirits, II. ii. c-13. Ir. ſt. 17 and 18 G. III. c. 8. ſect. 26. 
Statute merchant, II. i. c. 25. . —. 18 
— 27 E. III. c. 
—— ſtaple, i. — 13 E. I. c. 18. 
— 27 E. III. c. 9, 
Subpœna, II. i. c. 27. —— 6 A. c. 10. leQ. 20. 
Suit, II. i. e. 4. Ea. ft. 6 E. I. e. 8. 
| Ir. ſt. 2 G. I. c. 11. ſect. 14, 15 
i. e. 12. —— 9 W. III. c. 35. ſect. 14. 
—— 26. J. c. 11. ſect. 14 
. 24. — 4 G. I. e. 13. 
i. c. 25.—— 9 W. III. c. 35. ſect 2. 
Surety for good | 
behaviour of ” 
putative fa- II. ii. c. 4. Eo. &. 34 E. III. c. 1. 
thers, 
Sunday, II. ii. c. 8. Ir. ſt. 7 W. III. c. 17. ſect. 7. 
Sweating, II. it, © 4. — —— c.9. ſec. 1. 
K Us ©& „ —_ {ct z. 


T. Tail, 


INDEX or THE STATUTES. 


. 


Tail, I. ii. c. 7. En. ſt. 13 E. I. c. 1. 
Tenutes, I. ii. c. 6. Ir. ſt. 14 and 15 C. II. c. 19. ſeq, 
to 10. 
Tith II. i. c. 7, —— 33 H. VIII ſeſſ. 1. c. 12. ſect. . 
"I . et aghge 
8 by 13 and 14 6. 
c. 41. ſect. 10. 
5 G. II. c. 6. expired, 
3 G. III. C. 25. ſect. 1, 7. ex - 
pired. 
7 G. II. e. 21. = "By ts 
made perpetusl ti and 
12 G. III. c. 19. * 
6 3 H. VIII. ſeſſ. 1. 10 12. . 
En. ſt. 25 E. III. ſt. 5. c 
„ Ir. ſt. 28 H. VIII. c. "et 5. 
33 H. VIII. ſeſſ. 1. c. 1. ſect. 2. 
27 E. c. 1. ſect. 8. 
33 H. VIII ſeſſ. 1. c. 1. el, 2. 
2 


7 E. c. 1. * 8. 
II. ii. c. 6. En. 1 


H. 

E. 

H. 

o H. 

H. * 

H. 111. 2 ſect. 2. 

H. VIII. ſeſſ. 1. c. 1. ſect. 2. 

A. c. 5. ſect. 1. 

A. e. J. 1. 

086 

S 

4. ſect. 1 

.1. ſect. 1. 
5 12. ſe. 1. 

E. c. 1. ſect 8. 

H. VIII. c. 7. ſect. 4. 

c. 21. feet d. \ 

E. 1. ſecd. 8. 


ſect. 1. made per- 
G. 
5 G. 
G. 


Trees, CES = 
17 7 and 18 G. * ©. 19. ſec. 12. , 


3 4 ſect. 2. 
* 2 


INDEX or Tax STATUTES, 


Treſpaſſers, II. ii. c. 14. En. ſt. 21 E. IL. ſt. 2. 
4 ii. c. 17. Ir. ſt. 10 C. I. ſeſſ. 2. c. 23. ſect. 1. 
Trial, I. i. c. 12. Ea. ſt. 20 H. VI. c. 9. 
II. i. c. 23. —— 28 E. III. c. 13. ſect. 2, 
2 21 H. VI. c. 4: 
I. ſt. 6 A. c. 10. ſect. 6. 

Trial by Jury, II. ii, c. 27. En. Magua Charta, 9 H. III. c. 29. 

Turnpike Roads, I. i. c. 9. Ir. ft. 21 G. II. c. 5 

Tumult, II. ij. c. 11. — 15 and 16 G. III. c. 21. ſect. 2. 
continued by 17 and 18 G. 
III. c. 36. ſect. 8. until Jung 
1780. | 


V. U. 
a 4 SE IL 4. e. 2. Ir. K. 11 and 12 G. II. c. 30. fed. 4. 


ii. c. 4.üö'—'297 — — 
ii. C. 11, — 11 and 12 G. III. c. 3o. 


a ii. c. 13. — 
2 Note. By 13 and 14 G. III. c. 46. ſect. 21. the acts of 33 
H. VIII. c. 15. 10 and 11 C. I. c. 4. repealed by 11 


and 12 G. III. c. 30. are ditected to be of force in the 
counties of Wexford, Armagh, Wicklow, and King's Coun- 
ty, until the ſaid 11 and 12 G. III. takes effect in thoſe 


places. 
Verdict, ſpecial, II. c. 23. En. ſt. 13 E. I. c. 30. ſect. 2. 
Victuals, II. c. 13. — 51 Hl. III. c. 6. 
—— 10 E. III. ſt. 3. 
Violation of ſaſe 


conduct, In. c. 5. — 31 H. VI. c. 4. 


= Uſes, I. ii. c. 20. Ir. ſt. 10 C. I. ſeſſ. 2. e. 1. 
i ii. c. 1. — ſect 1,5, 
Uſury, il. c. 12. —— 5 G. II. c. 7. ſect. 1. 
W. 
Waſte, I. ii. c. 18. En. ſt. 52 H. III. c. 24. 
— 6E. I. c. 5. 
Le 
i. 14. 
2. Watchmen, IL ii, c. 21, — 13 E. I. c. 4 
Ir. ſt. 6 G. I. c. 10. ſect. 2. made pet · 
5 petual by 10 G. I. c. 3. 


Vol. I. E e py Weights 


INDEX or Tus STATUTES. . 
Weights and 


u. ü. 01 


Mealures, 
; ii. e. 19. 
Wills, LL k 4% 
I. ii. c. 23. 
. . 
Wines, II. ii. c. 13. 
Women, i. 
II. . 6. 15. 
Woods, II. ii. c. 17. 
Wool, II. ii. c. 12. 
Wreck, I. Lie. 6. 
II. ii. e. 29. 
Writ of Entry, II. c. 10. 


In 


Ic, ſt. - W. III. c. 24. ſe. 1, 4 | 


==w 4 A, c. 14. feQ. 1, 2 Jai 
—— 10. I. ſeſſ. 2. 25 2. ſeQ. 30. 

cis ſect. 1. 

— W. II. c. 12. ſect. 8. 
— 25 G. II. c. 11. ſect. 1, 2. 
— 10 — I. ſeſſ. 2. C. 2. ſect. 30. 4 
—— 7 W. III. c. 12. ſe.6. 18, 1g 


20. 
—— 17 C. II. c. wg. ſect. 7, 8. 
En. ſt. 3 H. VII. c. 2. 
Ir. ſt. 10 C. I. ſeſſ. 3. c. 17. ſet. 1,5. 
— 6 A. c. 16. ſect 1, | 
— 19 G. II. E. 13. ſect. 2. 


En. ſt. 11 E. III. c. 1. 

12 C. II. c. 32. ſect. 2. 

— 10 W. III. c. 10. ſect. 1. 

Br. ſt. 5 G. I. c. 11. ſect. 24. 

— 26 G. II. e. 11. ed. 1. 

Ir. ſt. 4 G. I. c. 4 ſect. a, 3. 76 6. 
made perpetual by 11 G. Il. 


c. 9. 
— 15 and 168. III. c. 33. ſe&. 1, 2. 


— 


—— * — m 


En. ſt. 52 H. III. c. 30. 


—— — 
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